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Presidential Documents

Title 3—

The President

Executive Order 14036 of July 9, 2021

Promoting Competition in the American Economy

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to promote the interests
of American workers, businesses, and consumers, it is hereby ordered as
follows:

Section 1. Policy. A fair, open, and competitive marketplace has long been
a cornerstone of the American economy, while excessive market concentra-
tion threatens basic economic liberties, democratic accountability, and the
welfare of workers, farmers, small businesses, startups, and consumers.

The American promise of a broad and sustained prosperity depends on
an open and competitive economy. For workers, a competitive marketplace
creates more high-quality jobs and the economic freedom to switch jobs
or negotiate a higher wage. For small businesses and farmers, it creates
more choices among suppliers and major buyers, leading to more take-
home income, which they can reinvest in their enterprises. For entrepreneurs,
it provides space to experiment, innovate, and pursue the new ideas that
have for centuries powered the American economy and improved our quality
of life. And for consumers, it means more choices, better service, and lower
prices.

Robust competition is critical to preserving America’s role as the world’s
leading economy.

Yet over the last several decades, as industries have consolidated, competition
has weakened in too many markets, denying Americans the benefits of
an open economy and widening racial, income, and wealth inequality. Fed-
eral Government inaction has contributed to these problems, with workers,
farmers, small businesses, and consumers paying the price.

Consolidation has increased the power of corporate employers, making it
harder for workers to bargain for higher wages and better work conditions.
Powerful companies require workers to sign non-compete agreements that
restrict their ability to change jobs. And, while many occupational licenses
are critical to increasing wages for workers and especially workers of color,
some overly restrictive occupational licensing requirements can impede work-
ers’ ability to find jobs and to move between States.

Consolidation in the agricultural industry is making it too hard for small
family farms to survive. Farmers are squeezed between concentrated market
power in the agricultural input industries—seed, fertilizer, feed, and equip-
ment suppliers—and concentrated market power in the channels for selling
agricultural products. As a result, farmers’ share of the value of their agricul-
tural products has decreased, and poultry farmers, hog farmers, cattle ranch-
ers, and other agricultural workers struggle to retain autonomy and to make
sustainable returns.

The American information technology sector has long been an engine of
innovation and growth, but today a small number of dominant internet
platforms use their power to exclude market entrants, to extract monopoly
profits, and to gather intimate personal information that they can exploit
for their own advantage. Too many small businesses across the economy
depend on those platforms and a few online marketplaces for their survival.
And too many local newspapers have shuttered or downsized, in part due
to the internet platforms’ dominance in advertising markets.
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Americans are paying too much for prescription drugs and healthcare serv-
ices—far more than the prices paid in other countries. Hospital consolidation
has left many areas, particularly rural communities, with inadequate or
more expensive healthcare options. And too often, patent and other laws
have been misused to inhibit or delay—for years and even decades—competi-
tion from generic drugs and biosimilars, denying Americans access to lower-
cost drugs.

In the telecommunications sector, Americans likewise pay too much for
broadband, cable television, and other communications services, in part
because of a lack of adequate competition. In the financial-services sector,
consumers pay steep and often hidden fees because of industry consolidation.
Similarly, the global container shipping industry has consolidated into a
small number of dominant foreign-owned lines and alliances, which can
disadvantage American exporters.

The problem of economic consolidation now spans these sectors and many
others, endangering our ability to rebuild and emerge from the coronavirus
disease 2019 (COVID-19) pandemic with a vibrant, innovative, and growing
economy. Meanwhile, the United States faces new challenges to its economic
standing in the world, including unfair competitive pressures from foreign
monopolies and firms that are state-owned or state-sponsored, or whose
market power is directly supported by foreign governments.

We must act now to reverse these dangerous trends, which constrain the
growth and dynamism of our economy, impair the creation of high-quality
jobs, and threaten America’s economic standing in the world.

This order affirms that it is the policy of my Administration to enforce
the antitrust laws to combat the excessive concentration of industry, the
abuses of market power, and the harmful effects of monopoly and monop-
sony—especially as these issues arise in labor markets, agricultural markets,
Internet platform industries, healthcare markets (including insurance, hos-
pital, and prescription drug markets), repair markets, and United States
markets directly affected by foreign cartel activity.

It is also the policy of my Administration to enforce the antitrust laws
to meet the challenges posed by new industries and technologies, including
the rise of the dominant Internet platforms, especially as they stem from
serial mergers, the acquisition of nascent competitors, the aggregation of
data, unfair competition in attention markets, the surveillance of users,
and the presence of network effects.

Whereas decades of industry consolidation have often led to excessive market
concentration, this order reaffirms that the United States retains the authority
to challenge transactions whose previous consummation was in violation
of the Sherman Antitrust Act (26 Stat. 209, 15 U.S.C. 1 et seq.) (Sherman
Act), the Clayton Antitrust Act (Public Law 63-212, 38 Stat. 730, 15 U.S.C.
12 et seq.) (Clayton Act), or other laws. See 15 U.S.C. 18; Standard Oil
Co. v. United States, 221 U.S. 1 (1911).

This order reasserts as United States policy that the answer to the rising
power of foreign monopolies and cartels is not the tolerance of domestic
monopolization, but rather the promotion of competition and innovation
by firms small and large, at home and worldwide.

It is also the policy of my Administration to support aggressive legislative
reforms that would lower prescription drug prices, including by allowing
Medicare to negotiate drug prices, by imposing inflation caps, and through
other related reforms. It is further the policy of my Administration to support
the enactment of a public health insurance option.

My Administration further reaffirms the policy stated in Executive Order
13725 of April 15, 2016 (Steps to Increase Competition and Better Inform
Consumers and Workers to Support Continued Growth of the American
Economy), and the Federal Government’s commitment to the principles that
led to the passage of the Sherman Act, the Clayton Act, the Packers and
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StOCkyardS Act, 1921 (Public Law 67-51, 42 Stat. 159, 7 U.S.C. 181 et
seq.) (Packers and Stockyards Act), the Celler-Kefauver Antimerger Act (Pub-
lic Law 81-899, 64 Stat. 1125), the Bank Merger Act (Public Law 86—
463, 74 Stat. 129, 12 U.S.C. 1828), and the Telecommunications Act of
1996 (Public Law 104-104, 110 Stat. 56), among others.

Sec. 2. The Statutory Basis of a Whole-of-Government Competition Policy.
(a) The antitrust laws, including the Sherman Act, the Clayton Act, and
the Federal Trade Commission Act (Public Law 63-203, 38 Stat. 717, 15
U.S.C. 41 et seq.), are a first line of defense against the monopolization
of the American economy.

(b) The antitrust laws reflect an underlying policy favoring competition
that transcends those particular enactments. As the Supreme Court has stated,
for instance, the Sherman Act ‘“rests on the premise that the unrestrained
interaction of competitive forces will yield the best allocation of our economic
resources, the lowest prices, the highest quality and the greatest material
progress, while at the same time providing an environment conducive to
the preservation of our democratic political and social institutions.” Northern
Pac. Ry. Co. v. United States, 356 U.S. 1, 4 (1958).

(c) Consistent with these broader policies, and in addition to the traditional
antitrust laws, the Congress has also enacted industry-specific fair competi-
tion and anti-monopolization laws that often provide additional protections.
Such enactments include the Packers and Stockyards Act, the Federal Alcohol
Administration Act (Public Law 74—401, 49 Stat. 977, 27 U.S.C. 201 et
seq.), the Bank Merger Act, the Drug Price Competition and Patent Term
Restoration Act of 1984 (Public Law 98—417, 98 Stat. 1585), the Shipping
Act of 1984 (Public Law 98-237, 98 Stat. 67, 46 U.S.C. 40101 et seq.)
(Shipping Act), the ICC Termination Act of 1995 (Public Law 104-88, 109
Stat. 803), the Telecommunications Act of 1996, the Fairness to Contact
Lens Consumers Act (Public Law 108-164, 117 Stat. 2024, 15 U.S.C. 7601
et seq.), and the Dodd-Frank Wall Street Reform and Consumer Protection
Act (Public Law 111-203, 124 Stat. 1376) (Dodd-Frank Act).

(d) These statutes independently charge a number of executive departments
and agencies (agencies) to protect conditions of fair competition in one
or more ways, including by:

(i) policing unfair, deceptive, and abusive business practices;

(ii) resisting consolidation and promoting competition within industries
through the independent oversight of mergers, acquisitions, and joint ven-
tures;

(iii) promulgating rules that promote competition, including the market
entry of new competitors; and

(iv) promoting market transparency through compelled disclosure of infor-

mation.

(e) The agencies that administer such or similar authorities include the
Department of the Treasury, the Department of Agriculture, the Department
of Health and Human Services, the Department of Transportation, the Federal
Reserve System, the Federal Trade Commission (FTC), the Securities and
Exchange Commission, the Federal Deposit Insurance Corporation, the Fed-
eral Communications Commission, the Federal Maritime Commission, the
Commodity Futures Trading Commission, the Federal Energy Regulatory
Commission, the Consumer Financial Protection Bureau, and the Surface
Transportation Board.

(f) Agencies can influence the conditions of competition through their
exercise of regulatory authority or through the procurement process. See
41 U.S.C. 1705.

(g) This order recognizes that a whole-of-government approach is necessary
to address overconcentration, monopolization, and unfair competition in
the American economy. Such an approach is supported by existing statutory
mandates. Agencies can and should further the polices set forth in section
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1 of this order by, among other things, adopting pro-competitive regulations
and approaches to procurement and spending, and by rescinding regulations
that create unnecessary barriers to entry that stifle competition.

Sec. 3. Agency Cooperation in Oversight, Investigation, and Remedies. (a)
The Congress frequently has created overlapping agency jurisdiction in the
policing of anticompetitive conduct and the oversight of mergers. It is the
policy of my Administration that, when agencies have overlapping jurisdic-
tion, they should endeavor to cooperate fully in the exercise of their oversight
authority, to benefit from the respective expertise of the agencies and to
improve Government efficiency.

(b) Where there is overlapping jurisdiction over particular cases, conduct,
transactions, or industries, agencies are encouraged to coordinate their efforts,
as appropriate and consistent with applicable law, with respect to:

(i) the investigation of conduct potentially harmful to competition;

(ii) the oversight of proposed mergers, acquisitions, and joint ventures;
and

(iii) the design, execution, and oversight of remedies.

(c) The means of cooperation in cases of overlapping jurisdiction should
include, as appropriate and consistent with applicable law:

(i) sharing relevant information and industry data;

(ii) in the case of major transactions, soliciting and giving significant
consideration to the views of the Attorney General or the Chair of the
FTC, as applicable; and

(iii) cooperating with any concurrent Department of Justice or FTC over-
sight activities under the Sherman Act or Clayton Act.

(d) Nothing in subsections (a) through (c) of this section shall be construed
to suggest that the statutory standard applied by an agency, or its independent
assessment under that standard, should be displaced or substituted by the
judgment of the Attorney General or the Chair of the FTC. When their
views are solicited, the Attorney General and the Chair of the FTC are
encouraged to provide a response to the agency in time for the agency
to consider it in advance of any statutory deadline for agency action.

Sec. 4. The White House Competition Council. (a) There is established
a White House Competition Council (Council) within the Executive Office
of the President.

(b) The Council shall coordinate, promote, and advance Federal Govern-
ment efforts to address overconcentration, monopolization, and unfair com-
petition in or directly affecting the American economy, including efforts
to:

(i) implement the administrative actions identified in this order;

(ii) develop procedures and best practices for agency cooperation and
coordination on matters of overlapping jurisdiction, as described in section
3 of this order;

(iii) identify and advance any additional administrative actions necessary
to further the policies set forth in section 1 of this order; and

(iv) identify any potential legislative changes necessary to further the
policies set forth in section 1 of this order.

(c) The Council shall work across agencies to provide a coordinated re-
sponse to overconcentration, monopolization, and unfair competition in or
directly affecting the American economy. The Council shall also work with
each agency to ensure that agency operations are conducted in a manner
that promotes fair competition, as appropriate and consistent with applicable
law.

(d) The Council shall not discuss any current or anticipated enforcement
actions.
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(e) The Council shall be led by the Assistant to the President for Economic
Policy and Director of the National Economic Council, who shall serve
as Chair of the Council.

(f) In addition to the Chair, the Council shall consist of the following
members:

(i) the Secretary of the Treasury;
ii) the Secretary of Defense;

iii) the Attorney General;

iv) the Secretary of Agriculture;
v) the Secretary of Commerce;

vi) the Secretary of Labor;
vii) the Secretary of Health and Human Services;

(
(
(
(
(
(
(viii) the Secretary of Transportation;

(ix()i the Administrator of the Office of Information and Regulatory Affairs;
an

(x) the heads of such other agencies and offices as the Chair may from

time to time invite to participate.

(g) The Chair shall invite the participation of the Chair of the FTC,
the Chair of the Federal Communications Commission, the Chair of the
Federal Maritime Commission, the Director of the Consumer Financial Protec-
tion Bureau, and the Chair of the Surface Transportation Board, to the
extent consistent with their respective statutory authorities and obligations.

(h) Members of the Council shall designate, not later than 30 days after
the date of this order, a senior official within their respective agency or
office who shall coordinate with the Council and who shall be responsible
for overseeing the agency’s or office’s efforts to address overconcentration,
monopolization, and unfair competition. The Chair may coordinate subgroups
consisting exclusively of Council members or their designees, as appropriate.

(i) The Council shall meet on a semi-annual basis unless the Chair deter-
mines that a meeting is unnecessary.

(j) Each agency shall bear its own expenses for participating in the Council.
Sec. 5. Further Agency Responsibilities. (a) The heads of all agencies shall
consider using their authorities to further the policies set forth in section
1 of this order, with particular attention to:

(i) the influence of any of their respective regulations, particularly any

licensing regulations, on concentration and competition in the industries

under their jurisdiction; and

(ii) the potential for their procurement or other spending to improve

the competitiveness of small businesses and businesses with fair labor

practices.

(b) The Attorney General, the Chair of the FTC, and the heads of other
agencies with authority to enforce the Clayton Act are encouraged to enforce
the antitrust laws fairly and vigorously.

(c) To address the consolidation of industry in many markets across the
economy, as described in section 1 of this order, the Attorney General
and the Chair of the FTC are encouraged to review the horizontal and
vertical merger guidelines and consider whether to revise those guidelines.

(d) To avoid the potential for anticompetitive extension of market power
beyond the scope of granted patents, and to protect standard-setting processes
from abuse, the Attorney General and the Secretary of Commerce are encour-
aged to consider whether to revise their position on the intersection of
the intellectual property and antitrust laws, including by considering whether
to revise the Policy Statement on Remedies for Standards-Essential Patents
Subject to Voluntary F/RAND Commitments issued jointly by the Department
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of Justice, the United States Patent and Trademark Office, and the National
Institute of Standards and Technology on December 19, 2019.

(e) To ensure Americans have choices among financial institutions and
to guard against excessive market power, the Attorney General, in consulta-
tion with the Chairman of the Board of Governors of the Federal Reserve
System, the Chairperson of the Board of Directors of the Federal Deposit
Insurance Corporation, and the Comptroller of the Currency, is encouraged
to review current practices and adopt a plan, not later than 180 days after
the date of this order, for the revitalization of merger oversight under the
Bank Merger Act and the Bank Holding Company Act of 1956 (Public
Law 84-511, 70 Stat. 133, 12 U.S.C. 1841 et seq.) that is in accordance
with the factors enumerated in 12 U.S.C. 1828(c) and 1842(c).

(f) To better protect workers from wage collusion, the Attorney General
and the Chair of the FTC are encouraged to consider whether to revise
the Antitrust Guidance for Human Resource Professionals of October 2016.

(g) To address agreements that may unduly limit workers’ ability to change
jobs, the Chair of the FTC is encouraged to consider working with the
rest of the Commission to exercise the FTC’s statutory rulemaking authority
under the Federal Trade Commission Act to curtail the unfair use of non-
compete clauses and other clauses or agreements that may unfairly limit
worker mobility.

(h) To address persistent and recurrent practices that inhibit competition,
the Chair of the FTC, in the Chair’s discretion, is also encouraged to consider
working with the rest of the Commission to exercise the FTC’s statutory
rulemaking authority, as appropriate and consistent with applicable law,
in areas such as:

(i) unfair data collection and surveillance practices that may damage com-
petition, consumer autonomy, and consumer privacy;

(ii) unfair anticompetitive restrictions on third-party repair or self-repair
of items, such as the restrictions imposed by powerful manufacturers
that prevent farmers from repairing their own equipment;

(iii) unfair anticompetitive conduct or agreements in the prescription drug
industries, such as agreements to delay the market entry of generic drugs
or biosimilars;

(iv) unfair competition in major Internet marketplaces;
(v) unfair occupational licensing restrictions;

(vi) unfair tying practices or exclusionary practices in the brokerage or
listing of real estate; and

(vii) any other unfair industry-specific practices that substantially inhibit
competition.

(i) The Secretary of Agriculture shall:

(i) to address the unfair treatment of farmers and improve conditions
of competition in the markets for their products, consider initiating a
rulemaking or rulemakings under the Packers and Stockyards Act to
strengthen the Department of Agriculture’s regulations concerning unfair,
unjustly discriminatory, or deceptive practices and undue or unreasonable
preferences, advantages, prejudices, or disadvantages, with the purpose
of furthering the vigorous implementation of the law established by the
Congress in 1921 and fortified by amendments. In such rulemaking or
rulemakings, the Secretary of Agriculture shall consider, among other
things:

(A) providing clear rules that identify recurrent practices in the livestock,
meat, and poultry industries that are unfair, unjustly discriminatory, or
deceptive and therefore violate the Packers and Stockyards Act;

(B) reinforcing the long-standing Department of Agriculture interpretation
that it is unnecessary under the Packers and Stockyards Act to demonstrate
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industry-wide harm to establish a violation of the Act and that the “unfair,
unjustly discriminatory, or deceptive” treatment of one farmer, the giving
to one farmer of an “undue or unreasonable preference or advantage,”
or the subjection of one farmer to an “undue or unreasonable prejudice
or disadvantage in any respect” violates the Act;

(C) prohibiting unfair practices related to grower ranking systems—sys-
tems in which the poultry companies, contractors, or dealers exercise
extraordinary control over numerous inputs that determine the amount
farmers are paid and require farmers to assume the risk of factors outside
their control, leaving them more economically vulnerable;

(D) updating the appropriate definitions or set of criteria, or application
thereof, for undue or unreasonable preferences, advantages, prejudices,
or disadvantages under the Packers and Stockyards Act; and

(E) adopting, to the greatest extent possible and as appropriate and
consistent with applicable law, appropriate anti-retaliation protections,
so that farmers may assert their rights without fear of retribution;

(ii) to ensure consumers have accurate, transparent labels that enable
them to choose products made in the United States, consider initiating
a rulemaking to define the conditions under which the labeling of meat
products can bear voluntary statements indicating that the product is
of United States origin, such as ‘“Product of USA”’;

(iii) to ensure that farmers have greater opportunities to access markets
and receive a fair return for their products, not later than 180 days after
the date of this order, submit a report to the Chair of the White House
Competition Council, with a plan to promote competition in the agricul-
tural industries and to support value-added agriculture and alternative
food distribution systems through such means as:

(A) the creation or expansion of useful information for farmers, such
as model contracts, to lower transaction costs and help farmers negotiate
fair deals;

(B) measures to encourage improvements in transparency and standards
so that consumers may choose to purchase products that support fair
treatment of farmers and agricultural workers and sustainable agricultural
practices;

(C) measures to enhance price discovery, increase transparency, and
improve the functioning of the cattle and other livestock markets;

(D) enhanced tools, including any new legislative authorities needed,
to protect whistleblowers, monitor agricultural markets, and enforce rel-
evant laws;

(E) any investments or other support that could bolster competition
within highly concentrated agricultural markets; and

(F) any other means that the Secretary of Agriculture deems appropriate;

(iv) to improve farmers’ and smaller food processors’ access to retail
markets, not later than 300 days after the date of this order, in consultation
with the Chair of the FTC, submit a report to the Chair of the White
House Competition Council, on the effect of retail concentration and retail-
ers’ practices on the conditions of competition in the food industries,
including any practices that may violate the Federal Trade Commission
Act, the Robinson-Patman Act (Public Law 74-692, 49 Stat. 1526, 15
U.S.C. 13 et seq.), or other relevant laws, and on grants, loans, and other
support that may enhance access to retail markets by local and regional
food enterprises; and

(v) to help ensure that the intellectual property system, while incentivizing
innovation, does not also unnecessarily reduce competition in seed and
other input markets beyond that reasonably contemplated by the Patent
Act (see 35 U.S.C. 100 et seq. and 7 U.S.C. 2321 et seq.), in consultation
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with the Under Secretary of Commerce for Intellectual Property and Direc-
tor of the United States Patent and Trademark Office, submit a report
to the Chair of the White House Competition Council, enumerating and
describing any relevant concerns of the Department of Agriculture and
strategies for addressing those concerns across intellectual property, anti-
trust, and other relevant laws.

(j) To protect the vibrancy of the American markets for beer, wine, and
spirits, and to improve market access for smaller, independent, and new
operations, the Secretary of the Treasury, in consultation with the Attorney
General and the Chair of the FTC, not later than 120 days after the date
of this order, shall submit a report to the Chair of the White House Competi-
tion Council, assessing the current market structure and conditions of com-
petition, including an assessment of any threats to competition and barriers
to new entrants, including:

(i) any unlawful trade practices in the beer, wine, and spirits markets,

such as certain exclusionary, discriminatory, or anticompetitive distribu-

tion practices, that hinder smaller and independent businesses or new
entrants from distributing their products;

(ii) patterns of consolidation in production, distribution, or retail beer,
wine, and spirits markets; and

(iii) any unnecessary trade practice regulations of matters such as bottle
sizes, permitting, or labeling that may unnecessarily inhibit competition
by increasing costs without serving any public health, informational, or
tax purpose.

(k) To follow up on the foregoing assessment, the Secretary of the Treasury,
through the Administrator of the Alcohol and Tobacco Tax and Trade Bureau,
shall, not later than 240 days after the date of this order, consider:

(i) initiating a rulemaking to update the Alcohol and Tobacco Tax and

Trade Bureau’s trade practice regulations;

(ii) rescinding or revising any regulations of the beer, wine, and spirits
industries that may unnecessarily inhibit competition; and

(iii) reducing any barriers that impede market access for smaller and

independent brewers, winemakers, and distilleries.

() To promote competition, lower prices, and a vibrant and innovative
telecommunications ecosystem, the Chair of the Federal Communications
Commission is encouraged to work with the rest of the Commission, as
appropriate and consistent with applicable law, to consider:

(i) adopting through appropriate rulemaking ‘“Net Neutrality” rules similar

to those previously adopted under title II of the Communications Act

of 1934 (Public Law 73-416, 48 Stat. 1064, 47 U.S.C. 151 et seq.), as
amended by the Telecommunications Act of 1996, in “Protecting and

Promoting the Open internet,” 80 Fed.Reg. 19738 (Apr. 13, 2015);

(ii) conducting future spectrum auctions under rules that are designed
to help avoid excessive concentration of spectrum license holdings in
the United States, so as to prevent spectrum stockpiling, warehousing
of spectrum by licensees, or the creation of barriers to entry, and to
improve the conditions of competition in industries that depend upon
radio spectrum, including mobile communications and radio-based
broadband services;

(iii) providing support for the continued development and adoption of
5G Open Radio Access Network (O-RAN) protocols and software, con-
tinuing to attend meetings of voluntary and consensus-based standards
development organizations, so as to promote or encourage a fair and
representative standard-setting process, and undertaking any other meas-
ures that might promote increased openness, innovation, and competition
in the markets for 5G equipment;

(iv) prohibiting unjust or unreasonable early termination fees for end-
user communications contracts, enabling consumers to more easily switch
providers;
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(v) initiating a rulemaking that requires broadband service providers to
display a broadband consumer label, such as that as described in the
Public Notice of the Commission issued on April 4, 2016 (DA 16-357),
so as to give consumers clear, concise, and accurate information regarding
provider prices and fees, performance, and network practices;

(vi) initiating a rulemaking to require broadband service providers to regu-
larly report broadband price and subscription rates to the Federal Commu-
nications Commission for the purpose of disseminating that information
to the public in a useful manner, to improve price transparency and
market functioning; and

(vii) initiating a rulemaking to prevent landlords and cable and Internet
service providers from inhibiting tenants’ choices among providers.

(m) The Secretary of Transportation shall:

(i) to better protect consumers and improve competition, and as appropriate
and consistent with applicable law:

(A) not later than 30 days after the date of this order, appoint or
reappoint members of the Advisory Committee for Aviation Consumer
Protection to ensure fair representation of consumers, State and local
interests, airlines, and airports with respect to the evaluation of aviation
consumer protection programs and convene a meeting of the Committee
as soon as practicable;

(B) promote enhanced transparency and consumer safeguards, as appro-
priate and consistent with applicable law, including through potential
rulemaking, enforcement actions, or guidance documents, with the aims
of:

(1) enhancing consumer access to airline flight information so that

consumers can more easily find a broader set of available flights, in-

cluding by new or lesser known airlines; and

(2) ensuring that consumers are not exposed or subject to advertising,

marketing, pricing, and charging of ancillary fees that may constitute

an unfair or deceptive practice or an unfair method of competition;

(C) not later than 45 days after the date of this order, submit a report
to the Chair of the White House Competition Council, on the progress
of the Department of Transportation’s investigatory and enforcement activi-
ties to address the failure of airlines to provide timely refunds for flights
cancelled as a result of the COVID-19 pandemic;

(D) not later than 45 days after the date of this order, publish for
notice and comment a proposed rule requiring airlines to refund baggage
fees when a passenger’s luggage is substantially delayed and other ancillary
fees when passengers pay for a service that is not provided;

(E) not later than 60 days after the date of this order, start development
of proposed amendments to the Department of Transportation’s definitions
of “unfair” and ““deceptive” in 49 U.S.C. 41712; and

(F) not later than 90 days after the date of this order, consider initiating
a rulemaking to ensure that consumers have ancillary fee information,
including ‘““baggage fees,” ‘‘change fees,” and ‘“‘cancellation fees,” at the
time of ticket purchase;

(ii) to provide consumers with more flight options at better prices and
with improved service, and to extend opportunities for competition and
market entry as the industry evolves:

(A) not later than 30 days after the date of this order, convene a working
group within the Department of Transportation to evaluate the effectiveness
of existing commercial aviation programs, consumer protections, and rules
of the Federal Aviation Administration;

(B) consult with the Attorney General regarding means of enhancing
effective coordination between the Department of Justice and the Depart-
ment of Transportation to ensure competition in air transportation and
the ability of new entrants to gain access; and
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(C) consider measures to support airport development and increased
capacity and improve airport congestion management, gate access, imple-
mentation of airport competition plans pursuant to 49 U.S.C. 47106(f),
and “slot” administration;

(iii) given the emergence of new aerospace-based transportation tech-
nologies, such as low-altitude unmanned aircraft system deliveries, ad-
vanced air mobility, and high-altitude long endurance operations, that
have great potential for American travelers and consumers, yet also the
danger of early monopolization or new air traffic control problems, ensure
that the Department of Transportation takes action with respect to these
technologies to:

(A) facilitate innovation that fosters United States market leadership
and market entry to promote competition and economic opportunity and
to resist monopolization, while also ensuring safety, providing security
and privacy, protecting the environment, and promoting equity; and

(B) provide vigilant oversight over market participants.
(n) To further competition in the rail industry and to provide accessible

remedies for shippers, the Chair of the Surface Transportation Board (Chair)
is encouraged to work with the rest of the Board to:

(i) consider commencing or continuing a rulemaking to strengthen regula-
tions pertaining to reciprocal switching agreements pursuant to 49 U.S.C.
11102(c), if the Chair determines such rulemaking to be in the public
interest or necessary to provide competitive rail service;

(ii) consider rulemakings pertaining to any other relevant matter of competi-
tive access, including bottleneck rates, interchange commitments, or other
matters, consistent with the policies set forth in section 1 of this order;

(iii) to ensure that passenger rail service is not subject to unwarranted
delays and interruptions in service due to host railroads’ failure to comply
with the required preference for passenger rail, vigorously enforce new
on-time performance requirements adopted pursuant to the Passenger Rail
Investment and Improvement Act of 2008 (Public Law 110-423, 122 Stat.
4907) that will take effect on July 1, 2021, and further the work of
the passenger rail working group formed to ensure that the Surface Trans-
portation Board will fully meet its obligations; and

(iv) in the process of determining whether a merger, acquisition, or other
transaction involving rail carriers is consistent with the public interest
under 49 U.S.C. 11323-25, consider a carrier’s fulfillment of its responsibil-
ities under 49 U.S.C. 24308 (relating to Amtrak’s statutory rights).

(0) The Chair of the Federal Maritime Commission is encouraged to work

with the rest of the Commission to:

(i) vigorously enforce the prohibition of unjust and unreasonable practices
in the context of detention and demurrage pursuant to the Shipping Act,
as clarified in “Interpretive Rule on Demurrage and Detention Under the
Shipping Act,” 85 Fef. Reg. 29638 (May 18, 2020);

(ii) request from the National Shipper Advisory Committee recommenda-
tions for improving detention and demurrage practices and enforcement
of related Shipping Act prohibitions; and

(iii) consider further rulemaking to improve detention and demurrage prac-
tices and enforcement of related Shipping Act prohibitions.

(p) The Secretary of Health and Human Services shall:

(i) to promote the wide availability of low-cost hearing aids, not later
than 120 days after the date of this order, publish for notice and comment
a proposed rule on over-the-counter hearing-aids, as called for by section
709 of the FDA Reauthorization Act of 2017 (Public Law 115-52, 131
Stat. 1005);

(ii) support existing price transparency initiatives for hospitals, other pro-
viders, and insurers along with any new price transparency initiatives



Federal Register/Vol. 86, No. 132/ Wednesday, July 14, 2021/Presidential Documents 36997

or changes made necessary by the No Surprises Act (Public Law 116-
260, 134 Stat. 2758) or any other statutes;

(iii) to ensure that Americans can choose health insurance plans that
meet their needs and compare plan offerings, implement standardized
options in the national Health Insurance Marketplace and any other appro-
priate mechanisms to improve competition and consumer choice;

(iv) not later than 45 days after the date of this order, submit a report
to the Assistant to the President for Domestic Policy and Director of
the Domestic Policy Council and to the Chair of the White House Competi-
tion Council, with a plan to continue the effort to combat excessive
pricing of prescription drugs and enhance domestic pharmaceutical supply
chains, to reduce the prices paid by the Federal Government for such
drugs, and to address the recurrent problem of price gouging;

(v) to lower the prices of and improve access to prescription drugs and
biologics, continue to promote generic drug and biosimilar competition,
as contemplated by the Drug Competition Action Plan of 2017 and Bio-
similar Action Plan of 2018 of the Food and Drug Administration (FDA),
including by:

(A) continuing to clarify and improve the approval framework for generic
drugs and biosimilars to make generic drug and biosimilar approval more
transparent, efficient, and predictable, including improving and clarifying
the standards for interchangeability of biological products;

(B) as authorized by the Advancing Education on Biosimilars Act of
2021 (Public Law 117-8, 135 Stat. 254, 42 U.S.C. 263-1), supporting
biosimilar product adoption by providing effective educational materials
and communications to improve understanding of biosimilar and inter-
changeable products among healthcare providers, patients, and caregivers;

(C) to facilitate the development and approval of biosimilar and inter-
changeable products, continuing to update the FDA’s biologics regulations
to clarify existing requirements and procedures related to the review and
submission of Biologics License Applications by advancing the “Biologics
Regulation Modernization” rulemaking (RIN 0910-AI14); and

(D) with the Chair of the FTC, identifying and addressing any efforts
to impede generic drug and biosimilar competition, including but not
limited to false, misleading, or otherwise deceptive statements about ge-
neric drug and biosimilar products and their safety or effectiveness;

(vi) to help ensure that the patent system, while incentivizing innovation,
does not also unjustifiably delay generic drug and biosimilar competition
beyond that reasonably contemplated by applicable law, not later than
45 days after the date of this order, through the Commissioner of Food
and Drugs, write a letter to the Under Secretary of Commerce for Intellec-
tual Property and Director of the United States Patent and Trademark
Office enumerating and describing any relevant concerns of the FDA;

(vii) to support the market entry of lower-cost generic drugs and
biosimilars, continue the implementation of the law widely known as
the CREATES Act of 2019 (Public Law 116—94, 133 Stat. 3130), by:

(A) promptly issuing Covered Product Authorizations (CPAs) to assist
product developers with obtaining brand-drug samples; and

(B) issuing guidance to provide additional information for industry about
CPAs; and

(viii) through the Administrator of the Centers for Medicare and Medicaid

Services, prepare for Medicare and Medicaid coverage of interchangeable

biological products, and for payment models to support increased utiliza-

tion of generic drugs and biosimilars.

(@) To reduce the cost of covered products to the American consumer
without imposing additional risk to public health and safety, the Commis-
sioner of Food and Drugs shall work with States and Indian Tribes that
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propose to develop section 804 Importation Programs in accordance with
the Medicare Prescription Drug, Improvement, and Modernization Act of
2003 (Public Law 108-173, 117 Stat. 2066), and the FDA’s implementing
regulations.

(r) The Secretary of Commerce shall:

(i) acting through the Director of the National Institute of Standards and
Technology (NIST), consider initiating a rulemaking to require agencies
to report to NIST, on an annual basis, their contractors’ utilization activi-
ties, as reported to the agencies under 35 U.S.C. 202(c)(5);

(ii) acting through the Director of NIST, consistent with the policies set
forth in section 1 of this order, consider not finalizing any provisions
on march-in rights and product pricing in the proposed rule ‘“Rights
to Federally Funded Inventions and Licensing of Government Owned In-
ventions,” 86 Fed. Reg. 35 (Jan. 4, 2021); and

(iii) not later than 1 year after the date of this order, in consultation
with the Attorney General and the Chair of the Federal Trade Commission,
conduct a study, including by conducting an open and transparent stake-
holder consultation process, of the mobile application ecosystem, and
submit a report to the Chair of the White House Competition Council,
regarding findings and recommendations for improving competition, reduc-
ing barriers to entry, and maximizing user benefit with respect to the
ecosystem.

(s) The Secretary of Defense shall:

(i) ensure that the Department of Defense’s assessment of the economic
forces and structures shaping the capacity of the national security innova-
tion base pursuant to section 889(a) and (b) of the William M. (Mac)
Thornberry National Defense Authorization Act for Fiscal Year 2021 (Public
Law 116-283, 134 Stat. 3388) is consistent with the policy set forth
in section 1 of this order;

(ii) not later than 180 days after the date of this order, submit to the
Chair of the White House Competition Council, a review of the state
of competition within the defense industrial base, including areas where
a lack of competition may be of concern and any recommendations for
improving the solicitation process, consistent with the goal of the Competi-
tion in Contracting Act of 1984 (Public Law 98-369, 98 Stat. 1175); and

(iii) not later than 180 days after the date of this order, submit a report
to the Chair of the White House Competition Council, on a plan for
avoiding contract terms in procurement agreements that make it challenging
or impossible for the Department of Defense or service members to repair
their own equipment, particularly in the field.

(t) The Director of the Consumer Financial Protection Bureau, consistent
with the pro-competition objectives stated in section 1021 of the Dodd-
Frank Act, is encouraged to consider:

(i) commencing or continuing a rulemaking under section 1033 of the

Dodd-Frank Act to facilitate the portability of consumer financial trans-

action data so consumers can more easily switch financial institutions

and use new, innovative financial products; and

(ii) enforcing the prohibition on unfair, deceptive, or abusive acts or

practices in consumer financial products or services pursuant to section

1031 of the Dodd-Frank Act so as to ensure that actors engaged in unlawful

activities do not distort the proper functioning of the competitive process

or obtain an unfair advantage over competitors who follow the law.

(u) The Director of the Office of Management and Budget, through the
Administrator of the Office of Information and Regulatory Affairs, shall
incorporate into its recommendations for modernizing and improving regu-
latory review required by my Memorandum of January 20, 2021 (Modernizing
Regulatory Review), the policies set forth in section 1 of this order, including
consideration of whether the effects on competition and the potential for
creation of barriers to entry should be included in regulatory impact analyses.
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(v) The Secretary of the Treasury shall:

(i) direct the Office of Economic Policy, in consultation with the Attorney
General, the Secretary of Labor, and the Chair of the FTC, to submit
a report to the Chair of the White House Competition Council, not later
than 180 days after the date of this order, on the effects of lack of
competition on labor markets; and

(ii) submit a report to the Chair of the White House Competition Council,
not later than 270 days after the date of this order, assessing the effects
on competition of large technology firms’ and other non-bank companies’
entry into consumer finance markets.

Sec. 6. General Provisions. (a) This order shall be implemented consistent
with applicable law and subject to the availability of appropriations.

(b) Where not already specified, independent agencies are encouraged

to comply with the requirements of this order.

(c) Nothing in this order shall be construed to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(d) This order is not intended to, and does not, create any right or

benefit, substantive or procedural, enforceable at law or in equity by any
party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.

o

THE WHITE HOUSE,
July 9, 2021.
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DEPARTMENT OF ENERGY
10 CFR Part 431

[EERE-2017-BT-STD-0032]

RIN 1904—-AE07

Energy Conservation Program: Energy
Conservation Standards for
Evaporatively-Cooled Commercial
Package Air Conditioners and Water-
Cooled Commercial Package Air
Conditioners

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final determination.

SUMMARY: The Energy Policy and
Conservation Act (“EPCA”’), as
amended, prescribes energy
conservation standards for various
consumer products and certain
commercial and industrial equipment,
including evaporatively-cooled
commercial package air conditioners
and water-cooled commercial package
air conditioners (referred to as
evaporatively-cooled commercial
unitary air conditioners (“ECUACs”)
and water-cooled commercial unitary
air conditioners (“WCUACs”) in this
document). EPCA also requires the U.S.
Department of Energy (“DOE”) to
periodically determine whether more
stringent, amended standards would
result in significant additional
conservation of energy, be
technologically feasible, and be
economically justified. In this final
determination, DOE has determined that
more stringent standards for small
(cooling capacity less than 135,000 Btu/
h), large (cooling capacity greater than
or equal to 135,000 and less than
240,000 Btu/h), and very large (cooling
capacity greater than or equal to 240,000
and less than 760,000 Btu/h) ECUACs
and WCUACGs would not result in
significant additional conservation of
energy, and thus has determined that

the standards for ECUACs and WCUACs
do not need to be amended.

DATES: The effective date of this final
determination is July 14, 2021.

ADDRESSES: The docket for this
rulemaking, which includes Federal
Register notices, comments, and other
supporting documents/materials, is
available for review at https://
www.regulations.gov. All documents in
the docket are listed in the https://
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure.

The docket web page can be found at
https://www.regulations.gov/
docket?D=EERE-2017-BT-STD-0032.
The docket web page contains
instructions on how to access all
documents, including public comments,
in the docket.

For further information on how to
review the docket, contact the
Appliance and Equipment Standards
Program staff at (202) 287-1445 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Catherine Rivest, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW.,
Washington, DC, 20585—-0121.
Telephone: (202) 586—-7335. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Linda Field, U.S. Department of
Energy, Office of the General Counsel,
GGC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—3440. Email:
Linda.Field@hq.doe.gov.
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I. Synopsis of the Final Determination

Title III, Part C1 of EPCA 2 established
the Energy Conservation Program for
Certain Industrial Equipment, (42 U.S.C.
6311-6317, as codified). This
equipment includes ECUACs and
WCUAG:S, the subject of this final
determination.

DOE is issuing this final
determination pursuant to the EPCA
requirement that not later than 6 years
after issuance of any final rule
establishing or amending an energy
conservation standard for covered
equipment, DOE must publish either a
notice of determination that standards
for the equipment do not need to be
amended, or a notice of proposed
rulemaking (“NOPR”) including new
proposed energy conservation standards
(proceeding to a final rule, as
appropriate). (42 U.S.C. 6316(a)(6)(C)(i))

For this final determination, DOE
analyzed the ECUACs and WCUACs
subject to the standards found at title 10
of the Code of Federal Regulations
(“CFR”) part 431. See 10 CFR 431.97.
DOE first analyzed the potential for
energy savings of more efficient
ECUACs and WCUAG:s. Based on this
analysis, as summarized in section IV of
this document, DOE has determined
that there is not clear and convincing
evidence that amended standards would
result in significant additional
conservation of energy. (42 U.S.C.
6313(a)(6)(A)(ii)) Therefore, DOE has
determined that the current standards

1For editorial reasons, upon codification in the
U.S. Code, Part C was re-designated Part A—1.

2 All references to EPCA in this document refer
to the statute as amended through the Consolidated
Appropriations Act, 2021, Public Law 116-260
(Dec. 27, 2020).
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for ECUACs and WCUACs do not need
to be amended.

II. Introduction

The following section briefly
discusses the statutory authority
underlying this final determination, as
well as some of the relevant historical
background related to the establishment
of standards for ECUACs and WCUAG:s.

A. Authority

EPCA authorizes DOE to regulate the
energy efficiency of a number of
consumer products and certain
industrial equipment. Title III, Part C of
EPCA, added by Public Law 95-619,
Title IV, 441(a) (42 U.S.C. 6311-6317, as
codified), established the Energy
Conservation Program for Certain
Industrial Equipment, which sets forth a
variety of provisions designed to
improve energy efficiency. This
includes the ECUACs and WCUACs that
are the subject of this final
determination. (42 U.S.C. 6311(1)(B)-
D))

The energy conservation program
under EPCA consists essentially of four
parts: (1) Testing, (2) labeling, (3) the
establishment of Federal energy
conservation standards, and (4)
certification and enforcement
procedures. Relevant provisions of
EPCA specifically include definitions
(42 U.S.C. 6311), energy conservation
standards (42 U.S.C. 6313), test
procedures (42 U.S.C. 6314), labeling
provisions (42 U.S.C. 6315), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6316).

Federal energy conservation
requirements for covered equipment
established under EPCA generally
supersede state laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6316(a) and (b); 42 U.S.C. 6297) DOE
may, however, grant waivers of Federal
preemption in limited instances for
particular state laws or regulations, in
accordance with the procedures and
other provisions set forth under EPCA.
(See 42 U.S.C. 6316(b)(2)(D) applying
the preemption waiver provisions of 42
U.S.C. 6297).

EPCA contains mandatory energy
conservation standards for commercial
heating, air-conditioning, and water-
heating equipment. (42 U.S.C. 6313(a))
Specifically, the statute sets standards
for small, large, and very large
commercial package air conditioning
and heating equipment, packaged
terminal air conditioners (“PTACs”’) and
packaged terminal heat pumps
(“PTHPs”), warm-air furnaces, packaged
boilers, storage water heaters,

instantaneous water heaters, and
unfired hot water storage tanks. (Id.) In
doing so, EPCA established Federal
energy conservation standards that
generally correspond to the levels in
American Society of Heating,
Refrigerating, and Air-Conditioning
Engineers (“ASHRAE”) Standard 90.1,
“Energy Standard for Buildings Except
Low-Rise Residential Buildings,” in
effect on October 24, 1992 (i.e.,
ASHRAE Standard 90.1-1989). ECUACs
and WCUAGC s are covered under EPCA’s
definition of commercial package air
conditioning and heating equipment.
(42 U.S.C. 6311(8)) EPCA established
initial standards for ECUACs and
WCUAGs with cooling capacity less
than 240,000 Btu/h. (42 U.S.C. 6313(a))

If ASHRAE Standard 90.1 is amended
with respect to the standard levels or
design requirements applicable under
that standard for certain commercial
equipment, including ECUAGCs and
WCUAG:S, not later than 180 days after
the amendment of the standard, DOE
must publish in the Federal Register for
public comment an analysis of the
energy savings potential of amended
energy efficiency standards. (42 U.S.C.
6313(a)(6)(A)(i)) Within certain
exceptions, DOE must adopt amended
energy conservation standards at the
new efficiency level in ASHRAE
Standard 90.1, unless DOE determines
that there is clear and convincing
evidence to support a determination
that the adoption of a more stringent
efficiency level as a uniform national
standard would produce significant
additional energy savings and be
technologically feasible and
economically justified. (42 U.S.C.
6313(a)(6)(A)(i1))

To determine whether a standard is
economically justified, EPCA requires
that DOE determine whether the
benefits of the standard exceed its
burdens by considering, to the greatest
extent practicable, the following seven
factors:

(1) The economic impact of the
standard on the manufacturers and
consumers of the affected products;

(2) The savings in operating costs
throughout the estimated average life of
the product compared to any increases
in the initial cost, or maintenance
expenses;

(3) The total projected amount of
energy and water (if applicable) savings
likely to result directly from the
standard;

(4) Any lessening of the utility or the
performance of the products likely to
result from the standard;

(5) The impact of any lessening of
competition, as determined in writing

by the Attorney General, that is likely to
result from the standard,;

(6) The need for national energy and
water conservation; and

(7) Other factors the Secretary of
Energy (“Secretary’’) considers relevant.

(42 U.S.C. 6313(a)(6)(B)(ii)(D—-(VID)

If DOE decides to adopt, as a uniform
national standard, the efficiency levels
specified in the amended ASHRAE
Standard 90.1, DOE must establish such
standard not later than 18 months after
publication of the amended industry
standard. (42 U.S.C. 6313(a)(6)(A)(@1i)(I))
However, if DOE determines, supported
by clear and convincing evidence, that
a more stringent uniform national
standard would result in significant
additional conservation of energy and is
technologically feasible and
economically justified, then DOE must
establish the more stringent standard
not later than 30 months after
publication of the amended ASHRAE
Standard 90.1. (42 U.S.C.
6313(a)(6)(A)(ii)(I) and (B)(i))

EPCA also requires that every six
years DOE evaluate the energy
conservation standards for certain
commercial equipment, including
ECUACs and WCUAG S, and publish
either a notice of determination that the
standards do not need to be amended,
or a NOPR that includes new proposed
energy conservation standards
(proceeding to a final rule, as
appropriate). (42 U.S.C. 6313(a)(6)(C)(i))
EPCA further provides that, not later
than three years after the issuance of a
final determination to not amend
standards, DOE must publish either a
notice of determination that standards
for the product do not need to be
amended, or a NOPR including new
proposed energy conservation standards
(proceeding to a final rule, as
appropriate). (42 U.S.C.
6313(a)(6)(C)(iii)(II)) DOE must make the
analysis on which the determination is
based publicly available and provide an
opportunity for written comment. (42
U.S.C. 6313(a)(6)(C)(ii)) Further, a
determination that more stringent
standards would (1) result in significant
additional conservation of energy, (2) be
technologically feasible and (3)
economically justified must be
supported by clear and convincing
evidence. (42 U.S.C. 6313(a)(6)(C)(1); 42
U.S.C. 6313(a)(6)(A).) A determination
that amended energy conservation
standards are not needed must be based
on the same considerations as if it were
adopting a standard that is more
stringent than an amendment to
ASHRAE Standard 90.1. (42 U.S.C.
6313(a)(6)(C)(i)(I); 42 U.S.C.
6313(a)(6)(B))
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DOE is publishing this final
determination pursuant to the six-year
review required by EPCA, having
determined that amended standards for
ECUACs and WCUACs would not result
in significant additional conservation of

energy, be technologically feasible, and
be economically justified.

B. Background

1. Current Standards

The current energy conservation
standards for ECUACs and WCUACs are

located in Table 1 of 10 CFR 431.97.
These standards and their compliance
dates are presented in Table II.1 of this
document. The current efficiency metric
used for ECUACs and WCUAG:S is the
energy efficiency ratio (“EER”).

TABLE II.1—FEDERAL ENERGY CONSERVATION STANDARDS FOR WATER-COOLED AND EVAPORATIVELY-COOLED
COMMERCIAL PACKAGE AIR-CONDITIONING AND HEATING EQUIPMENT

Equipment type Cooling capacity (Btu/h) Heating type Minimum EER Compliance date
Small Water-Cooled ................... <65,000 ...ooiiieeeee e All e 12.1 | October 29, 2003.
Small Water-Cooled ................... >65,000 and <135,000 ............... No Heating or Electric Resist- 12.1 | June 1, 2013.
ance Heating.
All Other Types of Heating ........ 11.9 | June 1, 2013.
Large Water-Cooled ................... >135,000 and <240,000 ............. No Heating or Electric Resist- 12.5 | June 1, 2014.
ance Heating.
All Other Types of Heating ........ 12.3 | June 1, 2014.
Very Large Water-Cooled ........... >240,000 and <760,000 ............. No Heating or Electric Resist- 12.4 | June 1, 2014.
ance Heating.
All Other Types of Heating 12.2 | June 1, 2014.
Small Evaporatively-Cooled ....... <65,000 ....eveiiiiiieeiiene All e 12.1 | October 29, 2003.
Small Evaporatively-Cooled ....... 265,000 and <135,000 No Heating or Electric Resist- 12.1 | June 1, 2013.
ance Heating.
All Other Types of Heating ........ 11.9 | June 1, 2013.
Large Evaporatively-Cooled ....... >135,000 and <240,000 ............. No Heating or Electric Resist- 12.0 | June 1, 2014.
ance Heating.
All Other Types of Heating ........ June 1, 2014.
Very Large Evaporatively-Cooled | >240,000 and <760,000 ............. No Heating or Electric Resist- June 1, 2014.
ance Heating.
All Other Types of Heating ........ 11.7 | June 1, 2014.

2. Rulemaking History

On October 29, 2010, ASHRAE
updated ASHRAE Standard 90.1 with
respect to small, large, and very large
commercial package air conditioning
and heating equipment (i.e., ASHRAE
90.1-2010). With regard to ECUACs and
WCUACs, ASHRAE 90.1-2010 updated
efficiency levels for certain small (i.e.,
cooling capacity greater than or equal to
65,000 Btu/h and less than 135,000 Btu/
h), large, and very large ECUACs and
WCUACGCs. ASHRAE 90.1-2010 also
updated its referenced test procedures
for this equipment. ASHRAE 90.1-2010
did not amend the efficiency levels for
certain small (i.e., cooling capacity less
than 65,000 Btu/h) WCUACs and
ECUAGSs but did amend the test
procedure for this equipment.

In a final rule published May 16,
2012, DOE amended the standards for
ECUACs and WCUAG:s by adopting EER
levels for this equipment established in
ASHRAE 90.1-2010. 77 FR 28928 (“May
2012 final rule”). For certain small (i.e.,
cooling capacity greater than or equal to
65,000 Btu/h and less than 135,000 Btu/
h), large, and very large WCUACs and
ECUAGSs, DOE estimated the energy
savings potential of standards at the

max-tech 3 efficiency levels over those
efficiency levels in ASHRAE 90.1-2010
(i.e., energy savings estimates for max-
tech levels do not include the energy
savings from increasing the Federal
standard at the time to the level found
in ASHRAE 90.1-2010). 76 FR 25622,
25644—25646 (May 5, 2011). Based on
an analysis of two different shipment
scenarios (shipments based on historical
trends and constant shipments fixed to
2009 shipment levels), DOE estimated
that efficiency standards at the max-tech
level would result in additional energy
savings of between 0.0061 to 0.0102
quads primary energy savings for the six
classes of small, large, and very large
WCUAG:S analyzed (76 FR 25622,
25644-25645), representing
approximately 4.9 percent to 5.5 percent
of estimated WCUAC energy use during
the analysis period. DOE estimated that
efficiency standards at the max-tech
level would result in additional energy
savings of between 0.0013 to 0.0021
quads primary energy for the two
classes of very large ECUACs analyzed
(76 FR 25622, 25646), representing
approximately 3.7 percent to 3.9 percent
of estimated ECUAC energy use during
the analysis period. DOE did not

3The max-tech level represented the highest
efficiency level of equipment available on the
market at the time of the analysis.

examine certain small WCUACs and
ECUAG:S (i.e., equipment less than
65,000 Btu/h cooling capacity) because
the levels in ASHRAE 90.1-2010 for
such equipment were not amended. 76
FR 25622, 25631. Additionally, DOE did
not assess potential energy savings for
ECUAG s with cooling capacity greater
than or equal to 65,000 Btu/h but less
than 240,000 Btu/h because it did not
find any equipment in this capacity
range in the U.S. market. Id.

Based on its analysis and the review
of the market, DOE determined that it
did not have “clear and convincing
evidence” that significant additional
conservation of energy would result
from adoption of more stringent
standard levels than those in ASHRAE
90.1-2010 for ECUACs and WCUAGC:s.
77 FR 28928, 28979. DOE did not
conduct an economic analysis of
standards more stringent than the
ASHRAE 90.1-2010 levels for ECUACs
and WCUAC s because of the conclusion
that more stringent standards would
result in minimal energy savings. Id.

Since ASHRAE 90.1-2010 was
published, ASHRAE 90.1 has undergone
three revisions. On October 9, 2013,
ASHRAE published ASHRAE 90.1—
2013; on October 26, 2016, ASHRAE
published ASHRAE 90.1-2016; and on
October 24, 2019, ASHRAE published
ASHRAE 90.1-2019. In none of these
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publications did ASHRAE amend
minimum EER levels for small, large,
and very large WCUACs or ECUACsS;
therefore, DOE was not prompted to
examine amended standards for this
equipment under 42 U.S.C.
6313(a)(6)(A). As a result, the current
federal standards for ECUACs and
WCUAG S are those set forth in the May
2012 final rule and codified in Table 1
of 10 CFR 431.97.

On July 29, 2019, DOE published a
request for information (“RFI”) to solicit
information and data from interested

parties to consider amendments to the
DOE energy conservation standards for
ECUACs and WCUAGC:S. 84 FR 36480
(“July 2019 ECS RFI”).

On September 15, 2020 DOE
published a notice of proposed
determination (“NOPD”’) with the
tentative determination that energy
conservation standards for ECUACs and
WCUAGC:Ss do not need to be amended
(“September 2020 NOPD”). 85 FR
57149. The comment period for this

notice closed on November 30, 2020. On

October 1, 2020, DOE held a public

webinar 4 to discuss the analysis and
results from the September 2020 NOPD.

DOE received several comments from
interested parties in response to the
publication of the September 2020
NOPD. Table II.2 lists the commenters,
their abbreviated names used
throughout this final determination, and
organization type. Discussion of the
relevant comments provided by these
organizations and DOE’s responses are
provided in the appropriate sections of
this document.

TABLE II.2—INTERESTED PARTIES THAT PROVIDED WRITTEN AND ORAL COMMENTS REGARDING THE SEPTEMBER 2020

NOPD

Name Abbreviation Commenter type
(81011 C=To [ @ ToTo] Y| PSSP UPP TR OPRPPNE UCA ... Manufacturer.
Institute for Policy Integrity at NYU School of LaW ........cccoociiiiiiiiiiiiineeeeee e IPl Academic Institution.
California Investor Owned Utilities (Pacific Gas and Electric Company, San Diego Gas and Elec- | CA IOUs ............. Utilities.

tric, and California Edison).

Trane TECHNOIOGIES ......ccviiiiiiiieeee e e e st se e e Trane ... Manufacturer.
DAIKIN e e e s sre e Daikin ................. Manufacturer.

A parenthetical reference at the end of
a comment, quotation or paraphrase
provides the location of the item in the
public record.5

II1. Discussion and Rationale

DOE developed the conclusions in
this notice after considering oral and
written comments, data, and
information from interested parties that
represent a variety of interests. This
section addresses the analyses DOE
performed for this final determination
regarding ECUACs and WCUAG:S.
Separate subsections address each
component of DOE’s analyses and
responses to relevant comments
received regarding the September 2020
NOPD.

A. General Comments

In response to the September 2020
NOPD, DOE received several general
comments. CA IOUs supported DOE’s
initial determination to maintain the
current standards, stating that the
market for this equipment is extremely
small. (CA IOUs, No. 13 at p. 2) UCA
stated that if DOE is correct in its
assumed decline of shipments, then
there is no need for an increase in
efficiency at this time. (UCA, No. 11 at
p- 1)

As discussed below, DOE has
determined that it lacks clear and
convincing evidence that amended
standards for ECUACs and WCUACs

4 The public webinar presentation and transcript
can both be found at http://www.regulations.gov
under docket number EERE-2017-BT-STD-0032.

would result in significant additional
energy savings and be technologically
feasible and economically justified.

DOE received comments from UCA
and CA IOUs regarding the test
procedures for ECUACs and WCUAGS.
(UCA, No. 11 at p. 1; CA IOUs, No. 13
at p. 2) UCA stated that several third
party test facilities are limited in the
physical size and capacity limits they
can test; therefore, they stated that
certain UCA models cannot be tested at
these facilities. (UCA, No. 11 at p. 1) CA
I0Us encouraged DOE to expedite work
on an updated test standard for all
CUAG:s. (CA I0Us, No. 13 at p. 2)
Specifically, CA I0Us commented that
the Appliance Standards and
Rulemaking Federal Advisory
Committee (“ASRAC”), Commercial
Package Air Conditioners and
Commercial Warm Air Furnaces
Working Group unanimously agreed
that a new test procedure for CUACs,
which should include a more
representative evaluation of indoor fan
power consumption, should be

completed no later than January 1, 2019.

Id.

The September 2020 NOPD sought
comment on DOE’s determination of
whether the energy conservation
standards for ECUACs and WCUACs
should be amended. Consideration of
amendments to the test procedures are
not within the scope of this
determination. DOE will consider

5 The parenthetical reference provides a reference
for information located in the docket for this
determination. (Docket No. EERE-2017-BT-STD—
0032, which is maintained at https://

comments received regarding ECUAC
and WCUAC test procedures in the
ongoing evaluation of the CUAC test
procedure. See 82 FR 34427 (July 25,
2017).

B. Energy Efficiency Metric

The current energy efficiency
descriptor for the ECUAC and WCUAC
Federal standards is EER. 10 CFR
431.97. ASHRAE 90.1 has specified both
EER and integrated energy efficiency
ratio (“IEER”) minimum efficiency
levels since 2010.

The EER metric represents the
efficiency of the equipment operating at
full load. The IEER metric factors in the
efficiency of operating at part loads of
75 percent, 50 percent, and 25 percent
of capacity as well as the efficiency at
full load by weighting the full- and part-
load efficiencies based on the average
amount of time operating at each load
point. Additionally, IEER incorporates
reduced condenser temperatures (i.e.,
reduced entering water temperature for
WCUAGCSs and reduced outdoor air dry-
bulb and wet-bulb temperatures for
ECUAG:S) to reflect the representative
ambient conditions for part-load
operation in the field. Table III.1 shows
the IEER test conditions for ECUACs
and WCUAG S specified in AHRI
Standard 340/360-2019, ‘“Performance
Rating of Commercial and Industrial
Unitary Air-conditioning and Heat

www.regulations.gov/docket?’D=EERE-2017-BT-
STD-0032). The references are arranged as follows:
(Commenter name, comment docket ID number,
page of that document).
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Pump Equipment” (“AHRI 340/360-
20197).6

TABLE IIl.1 IEER TEST CONDITIONS FOR WATER-COOLED AND EVAPORATIVELY-COOLED AIR CONDITIONERS FROM AHRI

340/360-2019

Water-cooled

Evaporatively-cooled

Percent load

Entering water
temperature (°F)

Entering air dry-bulb
temperature 7 (°F)

Entering air wet-bulb
temperature (°F)

Makeup water temperature

85.0
815
68.0
65.0

The following equation shows the
weighting factors for each testing
condition.

IinI = (0.020 e A) +(0.617 « B) +
(0.238 ¢ C) +(0.125 ¢ D)

Where (see Table III.1 for condenser
temperature for all four test points):

A =EER, Btu/Weh, at 100 percent capacity
at standard rating conditions

B = EER, Btu/Weh, at 75 percent capacity and
reduced condenser temperature

C = EER, Btu/Weh, at 50 percent capacity and
reduced condenser temperature

D = EER, Btu/Weh, at 25 percent capacity and
reduced condenser temperature.

The intent of this weighted average
across a range of condenser
temperatures is to produce an IEER
rating that is more representative of
outdoor conditions that air conditioners
face for much of the year, rather than
just the peak temperature experienced
in most climates for only a small
minority of operating hours.

In the September 2020 NOPD, DOE
proposed to maintain standards for
ECUACs and WCUAG:S in terms of EER
because the current IEER metric may not
be representative for ECUACs and
WCUAGs and compliance with IEER
would impose additional testing and
certification burden on a small market.
85 FR 57149, 57161. DOE initially
determined that for ECUACs, the
weighting factors for IEER may not be
representative of typical applications.

ECUACs may be disproportionately
marketed and sold in relatively hot and
dry climates where there is a larger
efficiency benefit to using evaporative
condenser cooling. 85 FR 57149, 57160.
The IEER equation assigns a weighting
factor of just 2 percent for the full-load
test point, so almost all of the IEER
rating for ECUACs would reflect

6 AHRI 340/360-2019 is the industry test
procedure referenced in ASHRAE 90.1-2019 for
testing CUACs with cooling capacity greater than or
equal to 65,000 Btu/h.

7 UCA pointed out a typographical error in Table
II1.6 in the September 2020 NOPD (see 85 FR 57149,
57159), in which the entering air dry-bulb
temperature should be a test condition for ECUACs

performance at outdoor air temperatures
which is cooler than what would
typically be experienced in the hot and
dry climates where this equipment is
installed. For ECUACs with cooling
capacity less than 65,000 Btu/h DOE’s
preliminary analysis suggested that
these units are primarily marketed for
residential applications, whereas the
IEER metric was developed for
commercial applications by analyzing
air conditioner energy use in
commercial buildings. Id. For WCUAG s,
it is not certain whether the IEER
weighting factors appropriately reflect
the average use of WCUAGs given that
IEER was developed based on an
analysis of air-cooled CUACs
(“ACUAGCs”). Id.

Additionally, IEER requires at least
four tests whereas EER requires a single
test. Examining the models listed in the
CCMS database, DOE found that many
models did not have any online product
literature demonstrating that they are
rated with IEER, suggesting that many
WCUAC and ECUAC models would
need to be retested in order to comply
with Federal IEER standards. 85 FR
57149, 57161.

In response to the September 2020
NOPD, DOE received several comments
in support of its proposal to maintain
standards in terms of the EER metric.
UCA supported DOE’s proposal to
maintain the EER metric for WCUAGs,
stating that they disagreed with using
IEER for certain WCUAC s installed
indoors within mechanical rooms
because these units typically see
constant water temperatures year-round.
(UCA, No. 11 at p. 1) CA IOUs
supported maintaining EER and not
adopting IEER for ECUACSs until the test
procedure has been updated and DOE

and not WCUAGs. (UCA, No. 11 at p. 1) This has
been corrected in Table III.1 of this final
determination.

8 The AHRI Directory for unitary large equipment
can be found at https://www.ahridirectory.org/
Search/SearchHome. AHRT’s certification program
does not currently include ECUACs of any cooling

has evaluated the appropriate condenser
entering air dry-bulb and wet-bulb
temperatures for the climates in which
ECUAG S are typically installed. (CA
I0Us, No. 13 at p. 2)

Regarding WCUACs, CA IOUs stated
that if DOE were to adopt IEER, DOE
should complete the test procedure
rulemaking first and consider aligning
the temperature test points and
weighting factors with those of water-
cooled variable refrigerant flow (“VRF”’)
equipment. (CA IOUs, No. 13 at p. 2;
Public Webinar Transcript,* No. 10 at p.
21).

For the reasons provided previously
and presented in the September 2020
NOPD, DOE is maintaining federal
standards for ECUACs and WCUAGCs in
terms of EER.

DOE’s analysis in support of the final
determination is based on an evaluation
of ECUACs and WCUACS in terms of
EER.

C. Market Analysis

DOE develops information in the
market analysis that provides an overall
picture of the market for the equipment
concerned. For this final determination,
DOE conducted a review of the current
market for ECUACs and WCUAG:sS,
including equipment literature, the
AHRI Directory of Certified Product
Performance (““AHRI Directory”’),8 and
the DOE Compliance Certification
Management System (“CCMS”’)
database.® DOE also considered market
data and stakeholder comments
received in response to the July 2019
ECS RFT and the September 2020 NOPD,
the analysis performed in the previous
standards rulemaking for ECUACs and
WCUAGS, and the energy savings

capacities or WCUAGs with cooling capacity greater
than 250,000 Btu/h.

9Data from the DOE CCMS database used in the
September 2020 NOPD and this final determination
was accessed on December 16, 2019. This database
can be found at http://www.regulations.doe.gov/
certification-data/.


http://www.regulations.doe.gov/certification-data/
http://www.regulations.doe.gov/certification-data/
https://www.ahridirectory.org/Search/SearchHome
https://www.ahridirectory.org/Search/SearchHome
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potential for amended standards
determined in the May 2012 final rule.

1. Shipments Estimates

DOE uses projections of annual
product shipments to calculate the
national impacts of potential amended
energy conservation standards on
energy use.10 The shipments model
takes an accounting approach in
tracking market shares of each product
class and the vintage of units in the
stock.

The analysis conducted for the

September 2020 NOPD was based on the

same model specification used for the
May 2012 final rule and incorporated
additional shipments data provided by
AHRI in response to the July 2019 ECS
RFI. 85 FR 57149, 57155-57156. Based
on the shipments data, the DOE
September 2020 NOPD analysis

indicated declining future shipments for

WCUAGs and ECUAGs with cooling
capacity less than 65,000 Btu/h.

Table III.2 presents the historical
shipments for WCUACs from the May
2012 final rule (1984-2009) along with
historical shipments in the following
years as provided by AHRI (2010-2018).
As shown in Table III.2 for the small
and large WCUACGs, shipments starting
in 2009 are lower than in prior years.
The very large WCUAC shipments fell
in the years immediately following
2008, and while the shipments have
rebounded, they did not rebound to the
highest shipment levels seen previously.

TABLE 11l.2—HISTORICAL SHIPMENTS DATA FOR WCUACS

Small AC Large AC
Year* wgtrgfgo/-(\)?ed water-c1o oélled Wiite gcogLed \ﬁgelr?(r:%gléc?
(<64.9 kBtu/h) (65k|‘3‘;u/ﬁ) 9 i%t‘&h) 9 | (250 kBtu/h)
1437 793 1622
1503 779 1211
1107 621 908
1068 537 720
985 520 668
922 504 815
1121 493 805
1217 652 1020
989 522 1216
795 623 1886
874 477 898
1478 1621 1170
606 409 762
502 355 1227
390 287 740
447 291 711
177 188 861
316 278 1231
359 317 1231
282 311 1390
152 182 585
139 186 531
209 180 609
230 137 624
198 164 751
216 114 829
137 147 770
105 154 946
62 128 985
106 108 844

*Data for 1989-2009 from the May 2012 Final Rule. This data does not include WCUACs with cooling capacity less than 65,000 Btu/h be-
cause this class was not included in that rulemaking. Data for 2009—2018 provided by AHRI in response to the July 2019 ECS RFI.

DOE developed two shipment
projections for the September 2020
NOPD analysis; one based on historical
trends and one that held shipments
constant at the 2018 shipment level
(referred to as 2019 trend”” and “2019
constant”, respectively). 85 FR 57149,
57155-57156. The 2019 trend and 2019
constant projections are compared to
projections from the May 2012 final rule
that were based on the historical trends
and fixed at the level of the 2009
shipments (referred to as “2012 trend”’

10DOE uses data on manufacturing shipments as
a proxy for national sales, as aggregate data on sales
are lacking. In general, one would expect a close
correspondence between shipments and sales.

and 2012 constant”, respectively). This
comparison is shown in Table III.3 of
this document.

DOE was unable to identify shipments
data for the ECUAC equipment classes
and none were provided by the
stakeholders. For the September 2020
NOPD analysis, shipment projections
were developed by scaling the WCUAC
shipment projections using a ratio of
unique model counts for each
equipment class. 85 FR 57149, 57155.
For the small (cooling capacity less than

11 Pacific Gas and Electric Company; Emerging
Technologies Program, Application Assessment
Report # 0605. Evaluation of the Freus Residential
Evaporative Condenser System in PG&E Service

65,000 Btu/h) ECUAC class of products,
the shipment projection was further
adjusted by a factor of 0.5 to better
reflect the approximate size of the
market in the mid-2000s.1? Id.
WCUAG:S are typically sold as part of
a large project (i.e., a multi-tenant,
multi-story office building). To account
for shipments being a function of large
office construction, DOE also developed
a third projection for the very large
WCUAC equipment class, using a
regression analysis with historical data

Territory. https://www.etcc-ca.com/sites/default/
files/OLD/images/stories/pdf/ETCC_Report_464.pdf
accessed December 18, 2019.


https://www.etcc-ca.com/sites/default/files/OLD/images/stories/pdf/ETCC_Report_464.pdf
https://www.etcc-ca.com/sites/default/files/OLD/images/stories/pdf/ETCC_Report_464.pdf
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and projections of large office existing
floor space and large office additions as
the variables (referred to as 2019

regression” in Table III.3). 85 FR 57149,
57156.

TABLE [1I.3—COMPARISON OF SHIPMENT PROJECTIONS FOR WCUACS AND ECUACS BY EQUIPMENT CLASS

‘ 2018 ‘ 2020 ‘ 2025 ‘ 2030 ‘ 2035 ‘ 2040 ‘ 2045

Small WCUAC, <65,000 Btu/h

P20 2 1 (=Y T [ SRR SSSFPSRS INPSPSRRR BPSURFSUI TSR PUSPSPRR PSRRI ST ISR
2012 constant (=2009) .......cocervieiiiiiieiie ettt ssreesnn e | sirneseesns | eesveesiees | eesieenies | sereesienn | eenveniees | eessreenies | eeeesieeens
2019 trend ....coeeevveee, 39 33 18 10 6 3 2
2019 constant (=2018) 39 39 39 39 39 39 39
Small WCUAC, >65,000 and <135,000 Btu/h

P20 2 (=Y o o SRR PRURRUPORRINt 93 76 46 28 17 10 6
2012 constant (=2009) .. 152 152 152 152 152 152 152
2019 trend .....coeeveeienne. 106 87 52 32 19 11 7
2019 coNStaNt (S2018) ...uveiiiiiiiieiee et 106 106 106 106 106 106 106
Large WCUAC, >135,000 and <240,000 Btu/h

P28 R (=Y o (o SO SPOU OO TR USSR 132 117 87 64 47 35 26
2012 constant (=2009) .. 182 182 182 182 182 182 182
2019 trend ....ccoeeiiiiiene. 108 110 78 55 39 28 20
2019 coNStaNt (S2018) .ooceeeeeeeiieeeiiee et er e e ee e e e e e e e e e e e nnee s 108 108 108 108 108 108 108
Very Large WCUAC, >240,000 and <760,000 Btu/h

P20 2 (=Y o o USSR 953 944 923 903 882 861 840
2012 constant (Z2009) ......oooouieiiieiieiie e eae et 585 585 585 585 585 585 585
P20 e I (=Y o o SR 844 777 721 664 608 551 495
2019 constant (=2018) .. 844 844 844 844 844 844 844
2019 FEGIESSION ...eutiiiiiieiie ettt ettt ettt see et e st e e ne e sneenbeeeane 844 1000 929 927 865 844 828
Small ECUAC, <65,000 Btu/h

P20 2 (=Y o To [ PURSEPRSSPRRS INPSPTUSPUR BPSURRRSUR TR PUOUSPPR PSRRI B RSSO
2012 constant (S2009) .......cocuerrieriiiiieiieenee e e e ssnee e ennes | serreseesns | tesveesniees | eesseeniee | svreesienn | eonvennees | eeeseenies | seeesieenns
2019 trend ....ccoeevveeenee. 156 132 72 40 24 12 8
2019 coNStANt (Z2018) ..ooviiiiieiieeiee ettt e e ere e nre e 156 156 156 156 156 156 156
Very Large ECUAC, >240,000 and <760,000 Btu/h

P20 2 (=Y o o S 245 243 238 232 227 221 216
2012 constant (=2009) .. 150 150 150 150 150 150 150
P20 e (=Y o o S 14 13 12 11 10 9 9
2019 coNStaNnt (Z2018) ....ueiiiieiiieiie ettt 14 14 14 14 14 14 14
20719 FEGIESSION ...eeiiiiiieeieeee et e e e e e s e et e e e e sasr e e e snn e e e sne e e e nnreeeeneeees 14 17 16 16 14 14 14

In the May 2012 final rule, DOE did
not analyze small ECUACs and
WCUAGs with cooling capacity less
than 65,000 Btu/h. 77 FR 28927, 28934—
28937. For the July 2019 ECS RFI, DOE
identified a single manufacturer of
ECUAG:S in this capacity range, and the
models offered are single-phase
equipment and appear to be
predominantly marketed for residential
applications in regions of the United
States with hot and dry climates,
suggesting that there are few if any
shipments in other regions of the United
States. 84 FR 36480, 36485. DOE
identified only two distinct product
lines of WCUACs with cooling capacity
less than 65,000 Btu/h, and DOE’s
examination of manufacturer literature
for these WCUAG:s suggested that these

models do not comprise a significant
share of the market for air conditioners
in residential or commercial
applications. Id.

The projected trends from the May
2012 final rule and those based on the
updated data both generally show
declines in shipments for small (65,000
and <135,000 Btu/h), large and very
large WCUAC S, and very large ECUACs.
The shipment levels under the 2019
constant projections are lower than the
2012 constant projections for small
(265,000 and <135,000 Btu/h) and large
WCUAG:s and very large ECUAGs. The
2019 constant projections for very large
WCUAG:S are higher than the 2012
constant projections (but lower than the
2012 trend projections). The 2019
regression projections for very large

WCUACs and ECUACs show a more
stable level of shipments over the
analysis period than the 2019 trend
models, but are lower than the 2012
trend projection.

Given that DOE did not analyze
ECUAGCs and WCUAGs with cooling
capacity less than 65,000 Btu/h for the
May 2012 final rule, no comparisons to
the current projections are possible. The
current trended shipments projections
for the small (cooling capacity less than
65,000 Btu/h) equipment classes reach
10 or fewer shipments by 2045.

In response to the September 2020
NOPD, UCA stated that the historical
shipments data presented by DOE is not
complete and asserted that the
shipments data does not capture dozens
of manufacturers that do not belong to
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AHRI and do not report their shipments
to AHRI. UCA further stated that it sold
40 units in the WCUAC <64.9 kBtu/h
category in 2018, while the table shows
only 39 total units shipped in that year.
UCA suggested the number could be 10
times higher and asserted similar
discrepancies could apply across all
categories. (UCA, No. 11 at p. 1)

In the July 2019 ECS RFI, DOE
requested data on shipments, and in
response to the RFI, DOE received
shipments data from AHRI. In the
September 2020 NOPD, DOE presented
the shipments information received to
that point. In addition, DOE requested
comments and data concerning the
tentative determination and the
underlying data and analyses. The
previously discussed number of
shipments provided by UCA (40 units)
only applies for a single manufacturer
for a single equipment class of WCUAC
(<65,000 Btu/h) equipment for a single
year. Because this was a single data
point, DOE lacked sufficient context to
incorporate it into the shipment analysis
(e.g., how this data point compares to
UCA'’s shipments in previous years,
how this compares to UCA’s shipments
for other WCUAC capacity ranges).
Without such context DOE could not
incorporate this data point. For this
Final Determination, DOE did not
identify any other sources of shipments
data beyond the AHRI data incorporated
in the September 2020 NOPD analyses.

UCA also disagreed with shipment
trends showing a decline in WCUACs
over the next 20-plus years, as it stated
that there are thousands of WCUACs
that will be replaced over the next
decade in the very large WCUAC class.
(UCA, No. 11 at p. 1) UCA also
commented that its sales for its main
equipment line has gone down
substantially, and that the equipment
capacities it now offers are more

limited. (UCA, No. 11-112 at p. 1) For
this final determination, the three
shipment projections developed by DOE
were based on the historic shipments
data available and presented in the
September 2020 NOPD, and as historical
data they would include any
replacement shipments that have taken
place. As additional shipments data
were not provided to support UCA’s
assertion regarding replacement of
WCUAG S over the next decade, DOE did
not modify the shipment projections.

Trane commented that there was a
major drop in unitary air conditioner
shipments that also affected WCUACs
and ECUACs during the great recession
of 2008(?), so looking forward 15-20
years, the market should also reflect that
drop because there will not be units to
replace. (Public Webinar Transcript, No.
10 at p. 15) Daikin commented that the
need for office space likely will be
declining for the foreseeable future
stating that it was informed by one
office building client that the client will
only need about 70 percent of its current
square footage going forward. (Public
Webinar Transcript, No. 10 at p. 11)

As stated, DOE did not receive
additional shipments data in response
to the September 2020 NOPD. As such,
DOE relied on the shipments data
presented in the September 2020 NOPD
for this final determination. Based on
the existing shipments data, DOE
developed a series of shipment
projections to reflect uncertainty in the
future of ECUAC and WCUAGC
shipments. As presented in the
September 2020 NOPD, DOE developed
three shipment projections (2019
trend,” 2019 constant,” and “2019
regression”). DOE continued to rely on
the 2019 trend, 2019 constant, and 2019
regression projections presented in
September 2020 NOPD for this final
determination. Additionally, DOE

performed a sensitivity case to reflect a
potential underreporting of ECUAC and
WCUAC shipments. DOE developed a
sensitivity analysis by multiplying the
three shipment projections by 10 for all
equipment classes to examine an upper
bound estimate for potentially
unreported shipments. The results of
the sensitivity analysis are presented in
section III.C.3 of this document.

2. Model Counts

Prior to receipt of updated shipments
from AHRI in response to the July 2019
ECS RFI, DOE conducted a review of the
market for WCUACs and ECUACs based
on models included in the DOE CCMS
database.? 84 FR 36480, 36484. In the
September 2020 NOPD DOE provided
that the number of ECUAC and WCUAC
models on the market is substantially
less than the number of ACUAC models
on the market for all capacity ranges,
and that this is consistent with the
relationship between model counts
identified in the May 2012 final rule. 85
FR 57149, 57156. This initial
understanding of the ECUAC and
WCUAC market as compared to the
ACUAC market was further supported
by the shipments data provided by
AHRI. See discussion in section III.C.1
of this document. DOE did not receive
any comments on the model counts
presented in the September 2020 NOPD.

3. Current Market Efficiency
Distributions

For the September 2020 NOPD, DOE
examined the efficiency ratings of
ECUACs and WCUAG S currently on the
market and presented efficiency
distributions to reflect the current
market. 85 FR 57149, 57157-57159.
Table II.4 presents the summary of
statistics by equipment category and
capacity range of equipment for unique
models?? from DOE’s CCMS Database.?

TABLE I11.4—CURRENT MARKET EFFICIENCY DISTRIBUTIONS FOR WCUACS AND ECUAC

EER Current
: : Number of | Average cool- Federal
Cooling f&%?ﬁ)'ty range unique mod- | ing capacity EER
els (Btu/h) Minimum Average Maximum Standard
Level*
Water-Cooled Air Conditioners
<B5,000 ...t 1 58,000 12.2 12.2 12.2 121
>65,000 and <135,000 .... 23 99,478 121 12.8 15.3 121
>135,000 and <240,000 ..... 15 175,600 135 14.6 16.3 12.5
>240,000 and <760,000 .........cceoereereneneeneneenee s 234 493,556 12.5 13.8 16.1** 12.4

12 A hyphenated comment number indicates that
the specific comment referenced is found in an
attachment accompanying the comment submitted
by the commenter. The number following the

hyphen indicates which attachment is being
referenced.

13 The count of unique models excludes basic
models that appear to be duplicates—i.e., basic
models sharing the same manufacturer and certified

cooling capacity and EER ratings. For basic models
that had multiple individual models certified with
different capacities and different EER ratings, the
individual models were considered to be unique
models.
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TABLE [II.4—CURRENT MARKET EFFICIENCY DISTRIBUTIONS FOR WCUACS AND ECUAC—Continued
EER Current
. : Number of | Average cool- Federal
Cooling (Cl;%‘/iﬁ)'ty range unique mod- | ing capacity EER
els (Btu/h) Minimum Average Maximum Standard
Level ™
Evaporatively-Cooled Air Conditioners
<B5,000 ..eiiiiiieeeie e 8 37,950 13.2 15.0 16.0 12.1
265,000 and <135,000 ..... 0 N/A N/A N/A N/A N/A
>135,000 and <240,000 ... 0 N/A N/A N/A N/A N/A
>240,000 and <760,000 ........ccceerireereniiieeeniee e 4 442,750 11.8 12.7 13.4 11.7

*For all capacity ranges except very large evaporatively-cooled air conditioners, the Federal EER standard listed is for “no heat or electric
heat” class. For the very large evaporatively-cooled air conditioner class, the Federal EER standard listed is the “all other types of heating”

class.

** As mentioned later in this section, this maximum EER value was determined to be an outlier, and thus the next highest efficiency level (i.e.,
an EER of 15) was used as the “max-tech” value.

DOE used these efficiency
distributions and the previously
described shipment projections to
develop estimated energy savings and
percent of no-new-standards energy
consumption for 30 years of shipments
(2020-2049).

Energy savings were estimated based
on the forecasted shipments labeled
2019 trend, 2019 constant, and 2019
regression. For the savings estimates
labeled 2019 regression, as noted in
section III.C.1 of this final
determination, a regression projection
was only developed for the very large
equipment class.

As mentioned in section II.B.2 of this
final determination, the cumulative site
energy savings are calculated using the
max-tech level, which is the highest
value of efficiency in DOE’s CCMS
Database within each capacity range of
ECUACs and WCUAGC:Ss (i.e., <65,000
Btu/h, 65,000-135,000 Btu/h, 135,000-
240,000 Btu/h, and 240,000-760,000
Btu/h). However, for very large
WCUAGS, consideration of the highest
efficiency value in DOE’s CCMS

database may not be appropriate for
evaluating potential amendments to the
energy conservation standards. As
explained in the September 2020 NOPD,
DOE considered the single model rated
at 16.1 to be an outlier and subsequently
calculated the energy savings from
potential amended standards for very
large WCUAG:s using the next highest
level that was achievable across the
range of capacities (i.e., an EER of 15).
85 FR 57149, 57158. DOE did not
receive any comments on the use of the
max-tech efficiency levels in calculating
the estimated savings in the NOPD, and
the same max-tech levels were used for
the final determination.

For the September 2020 NOPD, DOE
did not incorporate changing trends in
shipments by efficiency over time in the
no-new-standards case. No comments
were received on efficiency trends and
DOE retained this assumption in the
energy savings estimates, which vary by
shipment scenario and equipment class,
presented in Table IIL.5 of this final
determination.

Selecting the minimum and
maximum estimated savings scenario
for each equipment class resulted in a
range of total estimated site energy
savings for the WCUAC classes of
between 0.0030 quads (8.5 percent of
estimated site energy use) and 0.0046
quads (8.6 percent of estimated site
energy use), and for the ECUAC classes
of 0.00006 quads (6.2 percent of
estimated site energy use) and 0.00011
quads (6.0 percent of estimated site
energy use) during the analysis period.
For both equipment categories, the
resulting estimated savings ranged
between 0.0031 quads (8.5 percent of
estimated site energy consumption) and
0.0047 quads (8.6 percent of estimated
site energy consumption) during the
analysis period depending on the
combination of shipment projections
analyzed. Because DOE received no
comments resulting in changes to inputs
or the analysis, the estimate savings
presented in Table III.5 are the same as
those presented in the September 2020
NOPD.

TABLE III.5—ESTIMATED NATIONAL SITE ENERGY SAVINGS AND PERCENT ENERGY REDUCTIONS FOR WCUACS AND

ECUACS AT THE MAX-TECH LEVEL

Cumulative site national energy savings Reduction in
: . (quads) * national site
Cooling (cgt%?rc]:)lty range energytpon-
: sumption
Trend Constant Regression (percent)
WCUACs
<B5,000 ...ttt b et b et et ne e e 0.00000 0.00000 0.0
>65,000 and <135,000 ..... 0.00005 0.00019 13.3
>135,000 and <240,000 ... 0.00011 0.00025 10.1
2240,000 and <760,000 ........ccceoverrereerrereerreneene e 0.00287 0.00395 8.4
ECUACs
L1 70000 PRSP 0.00001 0.00004 | ..ooeeieeeereeeees 5.3
265,000 and <135,000 N/A N/A N/A N/A
2135,000 and <240,000 .......ccerreriirienieniienieneene et N/A N/A N/A N/A
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TABLE 111.5—ESTIMATED NATIONAL SITE ENERGY SAVINGS AND PERCENT ENERGY REDUCTIONS FOR WCUACS AND
ECUACS AT THE MAX-TECH LEVEL—Continued

Cumulative site national energy savings Reduction in
Cooling capacity range (quads) gﬁg?gy?lczll!ﬁ
(Btu/h) : sumption
Trend Constant Regression (percent)
2240,000 and <760,000 ........ccoeoeerrereerrereerenee e 0.00005 0.00006 0.00007 6.5

*Cumulative national energy savings are measured over the lifetime of ECUACs and WCUACs purchased in the 30- year analysis period

(2020-2049).

As noted in section III.C.1 of this
document, in response to a UCA
comment regarding the completeness of
shipment data, DOE conducted a
sensitivity analysis by multiplying
annual shipments in the three shipment
projections by 10 and calculating the
resulting estimated energy savings using
the higher shipment projections. This
sensitivity resulted in estimated total
site energy savings for the WCUAC
classes of between 0.0303 quads (8.5
percent of estimated site energy use of
the evaluated equipment) and 0.0456
quads (8.6 percent of estimated site
energy use of the evaluated equipment),
and for the ECUAC classes of 0.0006
quads (6.2 percent of estimated site
energy use of the evaluated equipment)
and 0.0011 quads (6.0 percent of
estimated site energy use of the
evaluated equipment) during the
analysis period. For both equipment
categories, the resulting estimated
savings ranged between 0.0308 quads
(8.5 percent of estimated site energy use
of the evaluated equipment) and 0.0467
quads (8.6 percent of estimated site
energy use of the evaluated equipment)
during the analysis period.

IV. Final Determination

As required by EPCA, this final
determination analyzes whether
amended standards for ECUACs and
WCUAC s would result in significant
conservation of energy, be
technologically feasible and
economically justified. 42 U.S.C.
6313(a)(6)(A)(ii)(II). DOE has
determined that the energy conservation
standards for WCUACs and ECUACs do
not need to be amended, having
determined that it lacks “‘clear and
convincing” evidence that amended
standards would result in significant
additional conservation of energy. As
previously discussed, EPCA specifies
that for any commercial and industrial
equipment addressed under 42 U.S.C.
6313(a)(6)(A)(i), including WCUACs and
ECUAGs, DOE may prescribe an energy
conservation standard more stringent
than the level for such equipment in
ASHRAE Standard 90.1 only if “clear

and convincing evidence” shows that a
more stringent standard would result in
significant additional conservation of
energy and is technologically feasible
and economically justified. (42 U.S.C.
6313(a)(6)(C)(i); 42 U.S.C.
6313(a)(6)(A)(i)(I1))

IPI objected to DOE’s reliance on the
significance of energy threshold
established in the Process Rule. (IPI, No,
12 at p. 1) IPI reiterated its comments
regarding the significance of energy
threshold it previously submitted to the
rulemaking to update the Process Rule.
(See IPI, 14 No. 12-3) IPI stated that DOE
failed to analyze the benefit to
consumers and the environment and the
costs of achieving the 8.6 percent energy
savings calculated using max-tech
efficiency levels. (IPI, No. 12 at p. 1)

DOE disagrees with IPI’s
characterization of the statutory
requirements applicable in the present
case. EPCA specifically stipulates that
the Secretary may not adopt a uniform
national standard more stringent than
the amended ASHRAE Standard 90.1
unless such standard would result in
significant additional conservation of
energy and is technologically feasible
and economically justified. (42 U.S.C.
6313(a)(6)(A)(i1)(II)). A determination of
whether energy savings would be
significant is distinct from consideration
of potential consumer cost impacts or
environmental impacts, which are
separate considerations in determining
whether an amended standard is
economically justified. (See 42 U.S.C.
6313(a)(6)(B)(ii)). In this final
determination DOE is unable to
determine, with clear and convincing
evidence, that amended standards
would result in significant additional
conservation of energy based on the low
projected energy savings combined with
low and potentially declining product
shipments (see sections III.C.3 and
II.C.1, respectively).

141n the February 14, 2020 final rule amending
the Process Rule the Institute for Policy Integrity at
New York University’s School of Law (referred to
as “IPI” in this document) is abbreviated as “NYU
Law”. See 85 FR 8626.

An analysis of shipments data, a
review of the CCMS database and the
AHRI Directory, and comments received
indicate that WCUACs and ECUAGs
continue to be a minor portion of total
commercial air-cooled shipments with
total combined shipments of less than
1,300 units in 2018. The shipments of
very large WCUACs may be cyclical,
linked to investment in commercial
buildings, but the shipment projections
also suggest that shipments may be
continuing to decline.

DOE estimates that amended
standards for ECUACs at the respective
“max-tech” levels would result in
additional site energy savings of no
more than 0.0001 quads during the
analysis period. DOE has determined
the energy savings potential for ECUACs
is de minimis. A sensitivity analysis
allowing for a factor of 10 increase in
shipments also resulted in an energy
savings potential that is de minimis (see
Section II1.C.3). Therefore, DOE has
determined that it lacks clear and
convincing evidence that amended
standards for ECUACs would result in
significant additional conservation of
energy.

For WCUACSs, DOE estimated the
additional energy savings based on the
max- tech levels for small and large
WCUAGSs, which were determined by
identifying the highest efficiency ratings
in the DOE CCMS Database. For very
large WCUACs DOE determined that
there is substantial doubt as to the
appropriateness of using the highest
efficiency reported in the DOE CCMS
Database as the max-tech level. As
discussed, there is a substantial
question of whether the combination of
technologies used to achieve the highest
reported level for very large WCUAG:S is
practicable for basic models across the
capacity range of that equipment class.
As such, DOE has determined that an
energy savings calculation that would
rely on the highest reported efficiency
for very large WCUACs would not meet
the “clear and convincing evidence”
threshold required by EPCA. Instead,
DOE analyzed the next most efficient
level reported in the DOE CCMS
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Database for very large WCUACs, which
did not raise similar concerns, as the
max-tech level for very large WCUACs.

Using this next highest efficiency
level for very large WCUACs and the
max-tech efficiency levels for the small
and large classes of WCUACs, DOE
calculated that amended standards
would result in additional site energy
savings of no more than 0.0046 quads
for all WCUAC classes during the
analysis period. DOE has determined
the energy savings potential for
WCUAG:S is de minimis. A sensitivity
analysis allowing for a factor of 10
increase in shipments also resulted an
energy savings potential that is de
minimis (see Section II1.C.3). Therefore,
DOE has determined that it lacks clear
and convincing evidence that amended
standards for WCUACs would result in
significant additional conservation of
energy. Based on the consideration of
significant additional conservation of
energy and that these markets are small
and may be declining, DOE has
determined that the energy conservation
standards for ECUACs and WCUAG:s do
not need to be amended.

V. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866 and 13563

This final determination has been
determined to be not significant for
purposes of Executive Order (“E.O.”)
12866, Regulatory Planning and Review,
58 FR 51735 (Oct. 4, 1993). As a result,
the Office of Management and Budget
(“OMB”’) did not review this final
determination.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (“IRFA”) for any rule that by
law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(Aug. 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website (https://energy.gov/
gc/office-general-counsel).

In response to the NOPD, UCA
provided a number of general comments
regarding the potential impacts of
efficiency regulations on equipment and
small businesses. UCA commented that
small businesses are often not members
of trade associations and do not have
staff reading the Federal Register, and
therefore do not get information on
regulations. UCA also stated that small
businesses generally do not have the
resources to evaluate and access newer
technologies at the same time as larger
companies and do not have the
resources to develop an alternative
efficiency determination method. UCA
further stated that small commercial
HVAC manufacturers have higher costs
to fabricate units for testing. (UCA No.
11-1, pp. 2-3)

DOE reviewed this final
determination pursuant to the
Regulatory Flexibility Act and the
policies and procedures published on
February 19, 2003. As stated, this final
determination is not amending
standards for ECUACs and WCUAGCSs.
Further, this final determination does
not amend the certification and
reporting requirements. Therefore, DOE
certifies that this final determination
has no significant economic impact on
a substantial number of small entities.
Accordingly, DOE has not prepared a
final regulatory flexibility analysis
(“FRFA”) for this final determination.
DOE will transmit this certification and
supporting statement of factual basis to
the Chief Counsel for Advocacy of the
Small Business Administration for
review under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act

Manufacturers of ECUACs and
WCUAGCs must certify to DOE that their
equipment complies with any
applicable energy conservation
standards. In certifying compliance,
manufacturers must test their
equipment according to the DOE test
procedures for ECUACs and WCUAGCSs,
including any amendments adopted for
those test procedures. DOE has
established regulations for the
certification and recordkeeping
requirements for all covered consumer
products and commercial equipment,
including ECUACs and WCUAG:s. 76 FR
12422 (March 7, 2011); 80 FR 5099 (Jan.
30, 2015). The collection-of-information
requirement for the certification and
recordkeeping is subject to review and
approval by OMB under the Paperwork
Reduction Act (“PRA”). This
requirement has been approved by OMB
under OMB control number 1910-1400.
Public reporting burden for the
certification is estimated to average 35

hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

Pursuant to the National
Environmental Policy Act of 1969
(“NEPA”), DOE has analyzed this final
determination in accordance with NEPA
and DOE’s NEPA implementing
regulations (10 CFR part 1021). DOE has
determined that this rule qualifies for
categorical exclusion A4 because it is an
interpretation or ruling in regards to an
existing regulation and otherwise meets
the requirements for application of a
categorical exclusion. See 10 CFR
1021.410. Therefore, DOE has
determined that promulgation of this
rule is not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of NEPA, and does not require an
environmental assessment or an
environmental impact statement.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (Aug. 10, 1999), imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. As this
final determination does not amend the
standards for ECUACs and WCUACs,
there is no impact on the policymaking
discretion of the States. Therefore, no
action is required by Executive Order
13132.
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F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” imposes on Federal agencies
the general duty to adhere to the
following requirements: (1) Eliminate
drafting errors and ambiguity, (2) write
regulations to minimize litigation, (3)
provide a clear legal standard for
affected conduct rather than a general
standard, and (4) promote simplification
and burden reduction. 61 FR 4729 (Feb.
7,1996). Regarding the review required
by section 3(a), section 3(b) of Executive
Order 12988 specifically requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any, (2) clearly
specifies any effect on existing Federal
law or regulation, (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction, (4) specifies the
retroactive effect, if any, (5) adequately
defines key terms, and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
determination meets the relevant
standards of Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (“UMRA”) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 1044, sec.
201 (codified at 2 U.S.C. 1531). For a
proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “‘significant

intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect them. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. DOE’s policy statement is also
available at https://energy.gov/sites/
prod/files/gcprod/documents/umra_
97.pdf.

This final determination does not
contain a Federal intergovernmental
mandate, nor is it expected to require
expenditure of $100 million or more in
one year by State, local, and Tribal
governments, in the aggregate, or by the
private sector. As a result, the analytical
requirements of UMRA do not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final determination would not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 15, 1988),
DOE has determined that this final
determination would not result in any
takings that might require compensation
under the Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). Pursuant to OMB
Memorandum M-19-15, Improving
Implementation of the Information
Quality Act (April 24, 2019), DOE
published updated guidelines which are

available at https://www.energy.gov/
sites/prod/files/2019/12/f70/
DOE%20Final%20

Updated % 20IQA %20
Guidelines%20Dec%202019.pdf. DOE
has reviewed this final determination
under the OMB and DOE guidelines and
has concluded that it is consistent with
applicable policies in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(“OIRA”) at OMB, a Statement of Energy
Effects for any significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that (1)
is a significant regulatory action under
Executive Order 12866, or any successor
order; and (2) is likely to have a
significant adverse effect on the supply,
distribution, or use of energy, or (3) is
designated by the Administrator of
OIRA as a significant energy action. For
any significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use.

Because this final determination does
not amend the current standards for
ECUACs and WCUAG S, it is not a
significant energy action, nor has it been
designated as such by the Administrator
at OIRA. Accordingly, DOE has not
prepared a Statement of Energy Effects.

L. Information Quality

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (“OSTP”),
issued its Final Information Quality
Bulletin for Peer Review (‘“‘the
Bulletin”). 70 FR 2664 (Jan. 14, 2005).
The Bulletin establishes that certain
scientific information shall be peer
reviewed by qualified specialists before
it is disseminated by the Federal
Government, including influential
scientific information related to agency
regulatory actions. The purpose of the
bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as “scientific
information the agency reasonably can
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determine will have, or does have, a
clear and substantial impact on

important public policies or private
sector decisions.” Id. at 70 FR 2667.

In response to OMB’s Bulletin, DOE
conducted formal peer reviews of the
energy conservation standards
development process and the analyses
that are typically used and has prepared
a report describing that peer review.1°
Generation of this report involved a
rigorous, formal, and documented
evaluation using objective criteria and
qualified and independent reviewers to
make a judgment as to the technical/
scientific/business merit, the actual or
anticipated results, and the productivity
and management effectiveness of
programs and/or projects. DOE has
determined that the peer-reviewed
analytical process continues to reflect
current practice, and the Department
followed that process for developing
energy conservation standards in the
case of the present rulemaking.

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final determination.

Signing Authority

This document of the Department of
Energy was signed on July 7, 2021, by
Kelly Speakes-Backman, Principal
Deputy Assistant Secretary and Acting
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on July 8, 2021.
Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2021-14837 Filed 7-13-21; 8:45 am]
BILLING CODE 6450-01-P

15 “Energy Conservation Standards Rulemaking
Peer Review Report.” 2007. Available at https://
energy.gov/eere/buildings/downloads/energy-
conservation-standards-rulemaking-peer-review-
report-0.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2021-0582; Special
Conditions No. FAA-2021-0582—-F]

Special Conditions: Archeion
Holdings, LLC, Boeing Model No. 777—-
200/-200LR/-300/-300ER Series
Airplanes; Electronic-System Security
Protection From Unauthorized External
Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model 777-200/-
200LR/-300/-300ER Series Airplanes.
These airplanes, as modified by
Archeion Holdings, LLC (Archeion),
will have a novel or unusual design
feature when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is a digital systems architecture for the
installation of a system with wireless
network and hosted application
functionality that allows access from
external sources to the airplane’s
internal electronic components. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: This action is effective on
Archeion on July 14, 2021. Send
comments on or before August 30, 2021.

ADDRESSES: Send comments identified
by Docket No. FAA-2021-0582 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

o Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington DC
20590-0001.

o Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: Except for Confidential
Business Information (CBI) as described
in the following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received without change to http://
www.regulations.gov/, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this proposal.

Confidential Business Information:
Confidential Business Information (CBI)
is commercial or financial information
that is both customarily and actually
treated as private by its owner. Under
the Freedom of Information Act (FOIA)
(5 U.S.C. 552), GBI is exempt from
public disclosure. If your comments
responsive to this Notice contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this
Notice, it is important that you clearly
designate the submitted comments as
CBI. Please mark each page of your
submission containing CBI as
“PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and the indicated
comments will not be placed in the
public docket of this Notice.
Submissions containing CBI should be
sent to Varun Khanna, Airplane and
Flight Crew Interface Section, AIR-622,
Aircraft Information Systems, Technical
Innovation Policy Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3159; email
Varun.Khanna@faa.gov. Comments the
FAA receives, which are not specifically
designated as CBI, will be placed in the
public docket for this rulemaking.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Varun Khanna, Airplane and Flight
Crew Interface Section, AIR-622,
Aircraft Information Systems, Technical
Innovation Policy Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
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telephone and fax 206-231-3159; email
Varun.Khanna@faa.gov.
SUPPLEMENTARY INFORMATION: The
substance of these special conditions
has been published in the Federal
Register for public comment in several
prior instances with no substantive
comments received. Therefore, the FAA
finds, pursuant to 14 CFR 11.38(b), that
new comments are unlikely and prior
public notice and comment are
unnecessary.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received by the closing date for
comments. The FAA may change these
special conditions based on the
comments received.

Background

On July 14, 2020, Archeion applied
for a change to Type Certificate No.
T00001SE for the installation of an
Avionica avWIFI system with wireless
network and hosted application
functionality in Boeing Model 777-200/
—200LR/-300/-300ER series airplanes.
These airplanes, currently approved
under Type Certificate No. TO0001SE,
are twin-engine, transport category
airplanes, with a maximum takeoff
weight between 535,000 lbs and 775,000
lIbs pounds, and a maximum passenger
capacity of 550 persons.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Archeion must show that the Boeing
Model 777-200/-200LR/-300/-300ER
series airplanes, as changed, continue to
meet the applicable provisions of the
regulations listed in Type Certificate No.
T00001SE or the applicable regulations
in effect on the date of application for
the change, except for earlier
amendments as agreed upon by the
FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 777—-200/-200LR/
—300/-300ER series airplanes because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply

for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 777-200/
—200LR/-300/-300ER series airplanes
must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and the noise certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Feature

The Boeing Model 777-200/-200LR/-
300/-300ER series airplanes will
incorporate the following novel or
unusual design feature:

A digital systems architecture for the
installation of a system with wireless
network and hosted application
functionality that allows access from
external sources to the airplane’s
internal electronic components.

Discussion

The digital systems architecture for
the installation of an Avionica avWIFI
system with wireless network and
hosted application functionality on
these Boeing model 777 airplanes is a
novel or unusual design feature for
transport-category airplanes because it
is composed of several connected
networks. This proposed network
architecture is used for a diverse set of
airplane functions, including:

o Flight-safety related control and
navigation systems.

e airline business and administrative
support.

e passenger entertainment, and

e access by systems external to the
airplane.

The airplane-control domain and
airline information-services domain of
these networks perform functions
required for the safe operation and
maintenance of the airplane. Previously,
these domains had very limited
connectivity with external network
sources. This network architecture
creates a potential for unauthorized
persons to access the airplane-control
domain and airline information-services
domain from sources external to the
airplane, and presents security
vulnerabilities related to the
introduction of computer viruses and
worms, user errors, and intentional
sabotage of airplane electronic assets
(networks, systems, and databases)

critical to the safety and maintenance of
the airplane.

The existing FAA regulations did not
anticipate these networked airplane
system architectures. Furthermore, these
regulations and the current guidance
material do not address potential
security vulnerabilities, which could be
exploited by unauthorized access to
airplane networks, data buses, and
servers. Therefore, these special
conditions ensure that the security (i.e.,
confidentiality, integrity, and
availability) of airplane systems will not
be compromised by unauthorized wired
or wireless electronic connections. This
includes ensuring that the security of
the airplane’s systems is not
compromised during maintenance of the
airplane’s electronic systems. These
special conditions also require the
applicant to provide appropriate
instructions to the operator to maintain
all electronic-system safeguards that
have been implemented as part of the
original network design so that this
feature does not allow or reintroduce
security threats.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Boeing
Model 777-200/—200LR/-300/-300ER
series airplanes. Should Archeion apply
at a later date for a supplemental type
certificate to modify any other model
included on Type Certificate No.
T00001SE to incorporate the same novel
or unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design features on one
model series of airplanes. It is not a rule
of general applicability and affects only
the applicant.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.
Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
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conditions are issued as part of the type
certification basis for Boeing Model
777-200/-200LR/-300/-300ER series
airplanes, as modified by Archeion
Holdings, LLC, for airplane electronic-
system security protection from
unauthorized external access.

(a) The applicant must ensure
airplane electronic-system security
protection from access by unauthorized
sources external to the airplane,
including those possibly caused by
maintenance activity.

(b) The applicant must ensure that
electronic-system security threats are
identified and assessed, and that
effective electronic-system security
protection strategies are implemented to
protect the airplane from all adverse
impacts on safety, functionality, and
continued airworthiness.

(c) The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the airplane is
maintained, including all post-type-
certification modifications that may
have an impact on the approved
electronic-system security safeguards.

Issued in Des Moines, Washington, on July
7,2021.

Mary A. Schooley,

Acting Manager, Technical Innovation Policy
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2021-14974 Filed 7-13-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-FAA-2021-0583; Special
Conditions No. FAA-2021-0583—F]

Special Conditions: Archeion
Holdings, LLC, Boeing Model No. 777—-
200/-200LR/-300/-300ER Series
Airplanes; Electronic-System Security
Protection From Unauthorized Internal
Access

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model No. 777—
200/—200LR/-300/-300ER series
airplanes. These airplanes, as modified
by Archeion Holdings, LLC (Archeion),
will have a novel or unusual design
feature when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature

is a digital systems architecture for the
installation of a system with wireless
network and hosted application
functionality that allows access, from
sources internal to the airplane, to the
airplane’s internal electronic
components. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: This action is effective on
Archeion on July 14, 2021. Send
comments on or before August 30, 2021.

ADDRESSES: Send comments identified
by Docket No. FAA-2021-0583 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: Except for Confidential
Business Information (CBI) as described
in the following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received without change to http://
www.regulations.gov/, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this proposal.

Confidential Business Information:
Confidential Business Information (CBI)
is commercial or financial information
that is both customarily and actually
treated as private by its owner. Under
the Freedom of Information Act (FOIA)
(5 U.S.C. 552), CBI is exempt from
public disclosure. If your comments
responsive to this Notice contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this
Notice, it is important that you clearly
designate the submitted comments as
CBI. Please mark each page of your
submission containing CBI as

“PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and the indicated
comments will not be placed in the
public docket of this Notice.
Submissions containing CBI should be
sent to Varun Khanna, Airplane and
Flight Crew Interface Section, AIR-622,
Aircraft Information Systems, Technical
Innovation Policy Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3159; email
Varun.Khanna@faa.gov. Comments the
FAA receives, which are not specifically
designated as CBI, will be placed in the
public docket for this rulemaking.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Varun Khanna, Airplane and Flight
Crew Interface Section, AIR-622,
Aircraft Information Systems, Technical
Innovation Policy Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3159; email
Varun.Khanna@faa.gov.
SUPPLEMENTARY INFORMATION: The
substance of these special conditions
has been published in the Federal
Register for public comment in several
prior instances with no substantive
comments received. Therefore, the FAA
finds, pursuant to 14 CFR 11.38(b), that
new comments are unlikely and prior
public notice and comment are
unnecessary.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received by the closing date for
comments. The FAA may change these
special conditions based on the
comments received.

Background

On July 14, 2020, Archeion applied
for a change to Type Certificate No.


http://www.regulations.gov/
http://www.regulations.gov/
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T00001SE for the installation of an
Avionica avWIFI system with wireless
network and hosted application
functionality in Boeing Model 777-200/
—200LR/-300/-300ER series airplanes.
These airplanes, currently approved
under Type Certificate No. TO0001SE,
are twin-engine, transport category
airplanes, with a maximum takeoff
weight between 535,000 lbs and 775,000
lbs pounds, and a maximum passenger
capacity of 550 persons.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Archeion must show that the Boeing
Model 777-200/-200LR/-300/-300ER
series airplanes, as changed, continue to
meet the applicable provisions of the
regulations listed in Type Certificate No.
T00001SE or the applicable regulations
in effect on the date of application for
the change, except for earlier
amendments as agreed upon by the
FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 777—-200/-200LR/
—300/-300ER series airplanes because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 777-200/
—200LR/-300/-300ER series airplanes
must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and the noise certification
requirements of 14 CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Feature

The Boeing Model 777-200/-200LR/—
300/-300ER series airplanes will
incorporate the following novel or
unusual design feature:

A digital systems architecture for the
installation of a system with wireless
network and hosted application
functionality that allows access, from
sources internal to the airplane, to the

airplane’s internal electronic
components.

Discussion

The digital systems architecture for
the installation of an Avionica avWIFI
system with wireless network and
hosted application functionality on
these Boeing Model 777 airplanes is a
novel or unusual design feature for
transport category airplanes because it is
composed of several connected
networks. This proposed network
architecture is used for a diverse set of
airplane functions, including:

o Flight-safety related control and
navigation systems,

e airline business and administrative
support, and

e passenger entertainment.

The airplane control domain and
airline information-services domain of
these networks perform functions
required for the safe operation and
maintenance of the airplane. Previously,
these domains had very limited
connectivity with other network
sources. This network architecture
creates a potential for unauthorized
persons to access the aircraft control
domain and airline information-services
domain from sources internal to the
airplane, and presents security
vulnerabilities related to the
introduction of computer viruses and
worms, user errors, and intentional
sabotage of airplane electronic assets
(networks, systems, and databases)
critical to the safety and maintenance of
the airplane.

The existing FAA regulations did not
anticipate these networked airplane
system architectures. Furthermore, these
regulations and the current guidance
material do not address potential
security vulnerabilities, which could be
exploited by unauthorized access to
airplane networks, data buses, and
servers. Therefore, these special
conditions ensure that the security (i.e.,
confidentiality, integrity, and
availability) of airplane systems will not
be compromised by unauthorized wired
or wireless electronic connections from
within the airplane. These special
conditions also require the applicant to
provide appropriate instructions to the
operator to maintain all electronic-
system safeguards that have been
implemented as part of the original
network design so that this feature does
not allow or reintroduce security
threats.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Boeing
Model 777-200/-200LR/-300/-300ER
series airplanes. Should Archeion apply
at a later date for a supplemental type
certificate to modify any other model
included on Type Certificate No.
T00001SE to incorporate the same novel
or unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on
Boeing Model 777-200/-200LR/-300/—
300ER series airplanes. It is not a rule
of general applicability and affects only
the applicant.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
777—200/-200LR/-300/-300ER series
airplanes, as modified by Archeion
Holdings, LLC, for airplane electronic-
system security protection from
unauthorized internal access.

(a) The applicant must ensure that the
design provides isolation from, or
airplane electronic-system security
protection against, access by
unauthorized sources internal to the
airplane. The design must prevent
inadvertent and malicious changes to,
and all adverse impacts upon, airplane
equipment, systems, networks, or other
assets required for safe flight and
operations.

(b) The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the aircraft is
maintained, including all post type
certification modifications that may
have an impact on the approved
electronic-system security safeguards.
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Issued in Des Moines, Washington, on July
7,2021.

Mary A. Schooley,

Acting Manager, Technical Innovation Policy
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2021-14975 Filed 7-13-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0335; Project
Identifier MCAI-2020-01665-R; Amendment
39-21632; AD 2021-14-05]

RIN 2120-AA64
Airworthiness Directives; Airbus

Helicopters Deutschland GmbH
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Airbus Helicopters Deutschland GmbH
Model MBB-BK 117 A-1, MBB-BK 117
A-3, MBB-BK 117 A—-4, MBB-BK 117
B-1, MBB-BK 117 B-2, and MBB-BK
117 G-1 helicopters. This AD was
prompted by a report of sudden severe
vibrations and a cracked open blade
trailing edge caused by a loosened lead
inner weight. This AD requires
inspections to determine if any bolted
main rotor blades are installed, and
replacement of the affected main rotor
blades. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective August 18,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of August 18, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Helicopters, 2701 N Forum
Drive, Grand Prairie, TX 75052; phone:
972-641-0000 or 800—232—-0323; fax:
972-641-3775; or at https://
www.airbus.com/helicopters/services/-
support.html. You may view the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. Service information that is
incorporated by reference is also
available at https://www.regulations.gov

by searching for and locating Docket No.
FAA-2021-0335.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0335; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, the Luftfahrt-Bundesamt AD,
any comments received, and other
information. The street address for
Docket Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206-231-3218; email:
kathleen.arrigotti@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Airbus Helicopters
Deutschland GmbH Model MBB-BK 117
A-1, MBB-BK 117 A-3, MBB-BK 117
A—-4, MBB-BK 117 B—-1, MBB-BK 117
B-2, and MBB-BK 117 G-1 helicopters.
The NPRM published in the Federal
Register on April 26, 2021 (86 FR
21965). In the NPRM, the FAA proposed
to require inspections to determine if
any bolted main rotor blades are
installed, and replacement of the
affected main rotor blades. The NPRM
was prompted by a report of sudden
severe vibrations and a cracked open
blade trailing edge caused by a loosened
lead inner weight.

German AD D-2005-115, effective
March 15, 2005 (German AD D-2005—
115), issued by Luftfahrt-Bundesamt,
which is the aviation authority for
Germany, was issued to correct an
unsafe condition for Eurocopter
Deutschland (now Airbus Helicopters
Deutschland GmbH) Model MBB-BK
117 A-1, MBB-BK 117 A-3, MBB-BK
117 A—-4, MBB-BK 117 B-1, MBB-BK
117 B-2, and MBB-BK 117 C-1
helicopters. Luftfahrt-Bundesamt
advises that during the flight of a BK117
severe vibrations suddenly occurred,
stemming from a cracked open blade
trailing edge, which was traced to a
loosened lead inner weight bolt.
Additional inspection revealed extreme

cavities of the lead weight resulting
from the bolting process, which was
performed as a repair for main rotor
blades with bulging in the area of the
lead inner weights. This condition, if
not addressed, could result in loss of
control of the helicopter.

Accordingly, German AD D-2005-115
requires an inspection and log card
review to determine if any bolted main
rotor blades are installed, and
replacement of the affected main rotor
blades.

Discussion of Final Airworthiness
Directive

Comments

The FAA received no comments on
the NPRM or on the determination of
the costs.

Conclusion

These helicopters have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to the FAA’s
bilateral agreement with Germany (now
a member of the European Union),
Luftfahrt-Bundesamt, its technical
representative, has notified the FAA of
the unsafe condition described in its
AD. The FAA reviewed the relevant
data and determined that air safety
requires adopting this AD as proposed.
Accordingly, the FAA is issuing this AD
to address the unsafe condition on these
helicopters. Except for minor editorial
changes, this AD is adopted as proposed
in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Eurocopter Alert
Service Bulletin No. ASB-MBB-BK117—
10-125, dated February 14, 2005. This
service information specifies procedures
for an inspection (for cracking of the
paint) and log card review (for a certain
entry or equivalent) to determine if any
bolted main rotor blades (i.e., main rotor
blades with bolted lead inner weights)
are installed, and replacement of the
affected main rotor blades.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 44 helicopters of U.S. Registry.
Labor rates are estimated at $85 per
work-hour. Based on these numbers, the
FAA estimates the following costs to
comply with this AD.


https://www.airbus.com/helicopters/services/-support.html
https://www.airbus.com/helicopters/services/-support.html
https://www.airbus.com/helicopters/services/-support.html
https://www.regulations.gov
https://www.regulations.gov
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ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
3 WOork-hours X $85 Per hour = $255 ........ccciiiieciieeecee ettt sre et e $0 $255 $11,220

The FAA estimates the following
costs to do any necessary on-condition
replacements that would be required

based on the results of any required
actions. The FAA has no way of
determining the number of helicopters

that might need these on-condition
replacements:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Labor cost

Parts cost

Cost per
product

Up to 20 work-hours x $85 per hour = $1,700 per blade (up to 4

blades).

blades).

Up to $23,100 per blade (up to 4

Up to $24,800 per blade (up to 4
blades).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on helicopters identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-14-05 Airbus Helicopters
Deutschland GmbH: Amendment 39—
21632; Docket No. FAA-2021-0335;
Project Identifier MCAI-2020-01665-R.

(a) Effective Date
This airworthiness directive (AD) is
effective August 18, 2021.
(b) Affected ADs
None.
(c) Applicability

This AD applies to all Airbus Helicopters
Deutschland GmbH Model MBB-BK 117 A—
1, MBB-BK 117 A-3, MBB-BK 117 A—4,
MBB-BK 117 B-1, MBB-BK 117 B-2, and
MBB-BK 117 C-1 helicopters, certificated in
any category.

(d) Subject

Joint Aircraft Service Component (JASC)
Code: 6210, Main Rotor Blades.
(e) Unsafe Condition

This AD was prompted by a report of
sudden severe vibrations and a cracked open
blade trailing edge caused by a loosened lead
inner weight. The FAA is issuing this AD to

address bolted lead inner weights of the main
rotor blade, which could loosen and cause
cracking of the open blade trailing edge. The
unsafe condition, if not addressed, could
result in loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 30 days after the effective date of
this AD, review the log card (or equivalent
record) and visually inspect each main rotor
blade to determine if any bolted main rotor
blades (i.e., main rotor blade with bolted lead
inner weight) are installed in accordance
with paragraphs 2.A.1., 2.B.1., 2.B.2., and
2.B.3. of the Accomplishment Instructions of
Eurocopter Alert Service Bulletin No. ASB—
MBB-BK117-10-125, dated February 14,
2005. If during the review, the total hours
time-in-service (TIS) cannot be positively
determined, this AD requires treating that
part as having accumulated more than 3,000
total hours TIS. If any bolted main rotor
blade (i.e., main rotor blade with bolted lead
inner weight) is installed, replace the main
rotor blade in accordance with paragraph
2.B.4. of the Accomplishment Instructions of
Eurocopter Alert Service Bulletin ASB—
MBB-BK117-10-125, dated February 14,
2005, as follows:

(1) For a bolted main rotor blade that has
accumulated less than 2,300 total hours TIS
on the blade since bolting of the lead inner
weight as of the effective date of this AD:
Before accumulating 2,500 total hours TIS on
the blade since bolting of the lead inner
weights.

(2) For a bolted main rotor blade that has
accumulated 2,300 total hours TIS up to
3,000 total hours TIS inclusive, on the blade
since bolting of the lead inner weight as of
the effective date of this AD: Within 200
hours TIS after the effective date of this AD.

(3) For a bolted main rotor blade that has
accumulated more than 3,000 total hours TIS
on the blade since bolting of the lead inner
weight as of the effective date of this AD:
Within 50 hours TIS after the effective date
of this AD.
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(h) Contacting the Manufacturer To
Determine TIS

Where Eurocopter Alert Service Bulletin
ASB-MBB-BK117-10-125, dated February
14, 2005, specifies to send a form to the
manufacturer to determine TIS since bolting,
this AD does not include that requirement.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, International Validation
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the International Validation
Branch, send it to the attention of the person
identified in paragraph (j)(1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3218; email:
kathleen.arrigotti@faa.gov.

(2) The subject of this AD is addressed in
Luftfahrt-Bundesamt German AD D-2005—
115, effective March 15, 2005. You may view
the Luftfahrt-Bundesamt German AD at
https://www.regulations.gov in Docket No.
FAA-2021-0335.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Eurocopter Alert Service Bulletin No.
ASB-MBB-BK117-10-125, dated February
14, 2005.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Airbus Helicopters, 2701 N
Forum Drive, Grand Prairie, TX 75052;
phone: 972-641-0000 or 800-232-0323; fax:
972-641-3775; or at https://www.airbus.com/
helicopters/services/-support.html.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on July 8, 2021.
Gaetano A. Sciortino,
Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Alrcraft Certification Service.
[FR Doc. 2021-14925 Filed 7-13-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0566; Project
Identifier MCAI-2021-00733-T; Amendment
39-21651; AD 2021-15-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 767-300
series airplanes as modified by a certain
supplemental type certificate (STC).
This AD was prompted by a report that
the electrical diagram for the C9066
circuit breaker connection (wiring) for
the “Main Deck Oxygen Alert Control”
is erroneous and might have resulted in
incorrect installation. This AD requires
inspecting the wiring connection
common to the C9066 circuit breaker
and, if necessary, making changes to the
wiring connection and testing the main
deck oxygen alert system. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD becomes effective July
14, 2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 14, 2021.

The FAA must receive comments on
this AD by August 30, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and

5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Israel Aerospace
Industries, Ltd., Ben Gurion Airport,
Israel 70100; telephone 972-39359826;
email tmazor@iai.co.il. You may view
this referenced service information at
the FAA, Airworthiness Products
Section, Operational Safety Branch,
2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206—-231—
3195. It is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0566.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2021—
0566; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this AD, any comments
received, and other information. The
street address for the Docket Operations
office is listed above.

FOR FURTHER INFORMATION CONTACT:
Brian Hernandez, Aerospace Engineer,
Systems and Equipment Section, FAA,
Seattle ACO Branch, 2200 South 216th
St., Des Moines, WA 98198; phone and
fax: 206—-231-3535; email:
Brian.Hernandez@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

The Civil Aviation Authority of Israel
(CAAI), which is the aviation authority
for Israel, has issued Israeli AD ISR-I-
24-2021-6—6R1, dated June 27, 2021
(also referred to after this as the
Mandatory Continuing Airworthiness
Information, or the MCAI), to correct an
unsafe condition for The Boeing
Company Model 767-300 series
airplanes, that have been modified to a
Bedek Division Special Freighter
(BDSF), designated as 767—300BDSF, in
accordance with CAAI STC SA218/FAA
STC ST02040SE/European Union
Aviation Safety Agency (EASA) STC
10028430 (as listed in the appendix of
the MCAI). Only FAA STC ST02040SE
is approved for U.S. operators. You may
examine the MCAI on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0566.

This AD was prompted by a report
that the electrical diagram for the C9066
circuit breaker connection (wiring) for
the “Main Deck Oxygen Alert Control”
is erroneous and might have resulted in


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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https://www.regulations.gov
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mailto:9-AVS-AIR-730-AMOC@faa.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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incorrect installation. This incorrect
installation leads to an unprotected
circuit, and therefore any wires or
system components that might lie
adjacent to the wiring that would
normally be protected by the C9066
circuit breaker might be affected. The
FAA is issuing this AD to address
potential incorrect installation of the
“Main Deck Oxygen Alert Control”
circuit breaker, which could result in
overheating and burning of the wiring,
and consequently, could result in smoke
triggering an alarm and causing the crew
workload to increase; or could result in
a short circuit to adjacent wires causing
malfunctions in other systems. See the
MCAI for additional background
information.

Related Service Information Under 1
CFR Part 51

Israel Aerospace Industries, Ltd., has
issued IAI-Aviation Group Alert Service
Bulletin 368—24—098, Revision 1, dated
June 2021. This service information
describes procedures for a visual
inspection of the wiring connection
common to the C9066 circuit breaker,
changes to the wiring connection, if
necessary, and a test of the main deck
oxygen alert system, if necessary. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is issuing this AD because the FAA
evaluated all pertinent information and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in the service
information described previously.

FAA'’s Justification and Determination
of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5

U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies forgoing notice
and comment prior to adoption of this
rule because incorrect installation of the
“Main Deck Oxygen Alert Control”
circuit breaker could result in
overheating and burning of wiring, and
consequently, could result in smoke
triggering an alarm and causing the crew
workload to increase; or could result in
a short circuit to adjacent wires causing
malfunctions in other systems.
Furthermore, since this is a potentially
unprotected circuit, if any failure occurs
along the length of this circuit it could
result in a fire and cause collateral
damage to adjacent circuits and affect
critical systems necessary for continued
safe flight and landing. Accordingly,
notice and opportunity for prior public
comment are impracticable and contrary
to the public interest pursuant to 5
U.S.C. 553(b)(3)(B). In addition, the
FAA finds that good cause exists
pursuant to 5 U.S.C. 553(d) for making
this amendment effective in less than 30
days, for the same reasons the FAA
found good cause to forgo notice and
comment.

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2021-0566; Project Identifier MCAI-
2021-00733-T" at the beginning of your
comments. The most helpful comments
reference a specific portion of the final
rule, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing

date and may amend this final rule
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Brian Hernandez,
Aerospace Engineer, Systems and
Equipment Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206—
231-3535; email: Brian.Hernandez@
faa.gov. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 71 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:
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ESTIMATED COSTS
’ Cost per Cost on U.S.
Action Labor cost Parts cost product operators
INSPECHION ...ooveeeieececeeeeeee e 1 work-hour x $85 per hour = $85 ........cccecveeveeiennen. $0 $85 $6,035

The FAA estimates the following
costs to do any necessary on-condition

actions that would be required based on
the results of the inspection. The FAA

ON-CONDITION COSTS

has no way of determining the number
of aircraft that might need these actions:

Action

Labor cost

Cost per

Parts cost product

Wiring change and test ........ccccceeiiiieinen.

1 work-hour x $85 per hour = $85

$0 $85

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-15-04 The Boeing Company:
Amendment 39-21651; Docket No.
FAA-2021-0566; Project Identifier
MCAI-2021-00733-T.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 14, 2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 767-300 series airplanes, certificated
in any category, that have been modified to
a Bedek Division Special Freighter (BDSF), in
accordance with FAA Supplemental Type
Certificate (STC) ST02040SE (the freighter
configuration is designated as 767—
300BDSF), and which are listed in paragraph
1.A., “Effectivity,” of IAI-Aviation Group
Alert Service Bulletin 368-24-098, Revision
1, dated June 2021.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical Power.

(e) Reason

This AD was prompted by a report that the
electrical diagram for the C9066 circuit
breaker connection (wiring) for the ‘“Main
Deck Oxygen Alert Control” is erroneous and
might have resulted in incorrect installation.
The FAA is issuing this AD to address
potential incorrect installation of the “Main

Deck Oxygen Alert Control” circuit breaker,
which could result in overheating and
burning of the wiring, and consequently,
could result in smoke triggering an alarm and
causing the crew workload to increase; or
could result in a short circuit to adjacent
wires causing malfunctions in other systems.
Furthermore, since this is a potentially
unprotected circuit, if any failure occurs
along the length of this circuit it could result
in a fire and cause collateral damage to
adjacent circuits and affect critical systems
necessary for continued safe flight and
landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection, Wiring Connection Change,
and Test

Within 10 days after the effective date of
this AD, perform a detailed inspection of the
wiring connection common to the C9066
circuit breaker to make sure 20 AWG wire is
connected to terminal 1 and the BUS is
connected to terminal 2, in accordance with
steps 1. through 3. of the Accomplishment
Instructions of IAI-Aviation Group Alert
Service Bulletin 368—24—098, Revision 1,
dated June 2021. If 20 AWG wire is not
connected to terminal 1 or the BUS is not
connected to terminal 2, before further flight,
make changes to the wiring connection and
test the main deck oxygen alert system, in
accordance with steps 4. through 13. of the
Accomplishment Instructions of IAI-Aviation
Group Alert Service Bulletin 368—24-098,
Revision 1, dated June 2021.

(h) No Report

Although TAI-Aviation Group Alert Service
Bulletin 368—24—-098, Revision 1, dated June
2021, specifies to report inspection findings,
this AD does not require any report.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or responsible Flight
Standards Office, as appropriate. If sending
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information directly to the manager of the
certification office, send it to the attention of
the person identified in Related Information.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the responsible Flight Standards Office.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Civil
Aviation Authority of Israel (CAAI) Israeli
AD ISR-1-24-2021-6-6R1, dated June 27,
2021, for related information. This MCAI
may be found in the AD docket on the
internet at https://www.regulations.gov by
searching for and locating Docket No. FAA—
2021-0566.

(2) For more information about this AD,
contact Brian Hernandez, Aerospace
Engineer, Systems and Equipment Section,
FAA, Seattle ACO Branch, 2200 South 216th
St., Des Moines, WA 98198; phone and fax:
206-231-3535; email: Brian.Hernandez@
faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) IAI-Aviation Group Alert Service
Bulletin 368—24—-098, Revision 1, dated June
2021.

(i1) [Reserved]

(3) For service information identified in
this AD, contact Israel Aerospace Industries,
Ltd., Ben Gurion Airport, Israel 70100;
telephone 972-39359826; email tmazor@
iai.co.il.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on July 8, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-15026 Filed 7-12-21; 11:15 am]

BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 323
[3084—AB64]
Made in USA Labeling Rule

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission’)
issues a final rule related to “Made in
USA” and other unqualified U.S.-origin
claims on product labels.

DATES: This final rule is effective August
13, 2021.

FOR FURTHER INFORMATION CONTACT: ]ulia
Solomon Ensor (202—-326—2377) or
Hampton Newsome (202-326-2889),
Attorneys, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, Room CC-9528, 600
Pennsylvania Avenue NW, Washington,
DC 20580.

SUPPLEMENTARY INFORMATION:
I. Background

On July 16, 2020, the Commission
published a Notice of Proposed
Rulemaking (“NPRM”) (85 FR 43162)
seeking comments on a new rule
regarding unqualified U.S.-origin claims
(“MUSA claims”) on product labels.
The NPRM was preceded by a review of
the Commission’s longstanding program
to prevent deceptive MUSA claims.?
The review included a 2019 public
workshop and public comment period,
where stakeholders expressed nearly
universal support for a rule addressing
MUSA labels.2

1This program consisted of compliance
monitoring, counseling, and targeted enforcement
pursuant to the FTC’s general authority under 15
U.S.C. 45 (“Section 5 of the FTC Act). Section 5
prohibits unfair or deceptive acts or practices in or
affecting commerce. An act or practice is deceptive
if it is likely to mislead consumers acting
reasonably under the circumstances and is
material—that is, likely to affect a consumer’s
decision to purchase or use the advertised product
or service. A claim need not mislead all—or even
most—consumers to be deceptive under the FTC
Act. Rather, it need only be likely to deceive some
consumers acting reasonably. See FTC Policy
Statement on Deception, 103 F.T.C. 174 (1984)
(appended to Cliffdale Assocs., Inc., 103 F.T.C. 110,
177 n.20 (1984) (“A material practice that misleads
a significant minority of reasonable consumers is
deceptive.”); see also FTC v. Stefanchik, 559 F.3d
924, 929 (9th Cir. 2009) (“The FTC was not required
to show that all consumers were deceived . . . .”).

2Commenters argued such a rule could have a
strong deterrent effect against unlawful MUSA
claims without imposing new burdens on law-
abiding companies. See generally Transcript of
Made in USA: An FTC Workshop (Sept. 26, 2019)
at 63—72, available at https://www.ftc.gov/news-
events/events-calendar/made-usa-ftc-workshop;
FTC Staff Report, Made in USA Workshop (June
2020) (“MUSA Report”), available at https://
www.ftc.gov/system/files/documents/reports/made-

The Commission published a new
rule in the NPRM pursuant to its
authority under 15 U.S.C. 45a (““Section
45a”’). Section 45a declares: “[t]o the
extent any person introduces, delivers
for introduction, sells, advertises, or
offers for sale in commerce a product
with a 'Made in the U.S.A.” or ‘Made in
America’ label, or the equivalent
thereof, in order to represent that such
product was in whole or substantial part
of domestic origin, such label shall be
consistent with decisions and orders of
the Federal Trade Commission.” The
statute authorizes the agency to issue
rules to effectuate this mandate and
prevent unfair or deceptive acts or
practices relating to MUSA labeling.3
Specifically, under the statute, the
Commission “may from time to time
issue rules pursuant to section 553 of
title 5, United States Code” requiring
MUSA labeling to “be consistent with
decisions and orders of the Federal
Trade Commission issued pursuant to
[Section 5 of the FTC Act].” The statute
authorizes the FTC to seek civil
penalties for violations of such rules.*

Consistent with these statutory
provisions, the NPRM proposed a rule
covering labels on products that make
unqualified U.S.-origin claims.
Consistent with the Commission’s
MUSA Decisions and Orders since the
1940s,° the NPRM proposed to codify
the established principle that
unqualified U.S.-origin claims imply to
consumers no more than a de minimis
amount of the product is of foreign
origin.®

usa-ftc-workshop/p074204_-_musa_workshop_
report_-_final.pdf.

3 See Section 320933 of the Violent Crime and
Law Enforcement Act of 1994, Public Law 103-322,
108 Stat. 1796, 2135, codified in relevant part at 15
U.S.C. 45a. Section 45a also states: “This section
shall be effective upon publication in the Federal
Register of a Notice of the provisions of this
section.” The Commission published such a notice
in 1995 (60 FR 13158 (Mar. 10, 1995).

4 Under the statute, violations of any rule
promulgated pursuant to Section 45a ““shall be
treated by the Commission as a violation of a rule
under section 57a of this title regarding unfair or
deceptive acts or practices.” For violations of rules
issued pursuant to 15 U.S.C. 57a, the Commission
may commence civil actions to recover civil
penalties. See 15 U.S.C. 45(m)(1)(A).

5 See, e.g., Vulcan Lamp Works, Inc., 32 F.T.C. 7
(1940); Windsor Pen Corp., 64 F.T.C. 454 (1964)
(articulating this standard as a “wholly of domestic
origin” standard).

6 This principle was incorporated into the
Commission’s 1997 Enforcement Policy Statement
on U.S. Origin Claims (the “Policy Statement”)
following consumer research and public comment,
as the “all or virtually all” principle. Specifically,
the Policy Statement provides a marketer making an
unqualified claim for its product should, at the time
of the representation, have a reasonable basis for
asserting “all or virtually all”” of the product is
made in the United States. FTC, Issuance of
Enforcement Policy Statement on “Made in USA”
and Other U.S. Origin Claims, 62 FR 63756, 63766
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The NPRM, consistent with the
Commission’s prior rulings and
consumer perception surveys, proposed
a rule prohibiting marketers from
including unqualified U.S.-origin claims
on labels unless: (1) Final assembly or
processing of the product occurs in the
United States; (2) all significant
processing for the product occurs in the
United States; and (3) all or virtually all
of the product’s ingredients or
components are made and sourced in
the United States. By codifying existing
guidance, the proposed rule sought to
impose no new obligations on market
participants.

To avoid confusion or perceived
conflict with other country-of-origin
labeling laws and regulations, the
NPRM contained a provision specifying
the rule does not supersede, alter, or
affect any other federal or state statute
or regulation relating to country-of-
origin labels, except to the extent a state
country-of-origin statute, regulation,
order, or interpretation is inconsistent
with the proposed rule.”

In response to the NPRM, the
Commission received hundreds of
comments, discussed infra Section II.
Although some raised concerns or
recommended changes to the
Commission’s proposal, the majority
supported finalizing the rule as drafted.
Accordingly, the Commission adopts
the proposed rule with limited
modifications as discussed below.8 The
rule will take effect August 13, 2021.

II. Response to Comments

The Commission received more than
700 comments ? in response to the

(Dec. 2, 1997). The Commission first used the ““all
or virtually all” language in Hyde Athletic
Industries, File No. 922-3236 (consent agreement
accepted subject to public comment Sept. 20, 1994)
and New Balance Athletic Shoes, Inc., Docket 9268
(complaint issued Sept. 20, 1994). In the 1997
Federal Register Notice requesting public comment
on Proposed Guides for the Use of U.S. Origin
Claims, the Commission explained the ““all or
virtually all” standard merely rearticulated
longstanding principles governing MUSA claims.
FTC, Request for Public Comment on Proposed
Guides for the use of U.S. Origin Claims, 62 FR
25020 (May 7, 1997). The Commission has routinely
applied this standard in its MUSA Decisions and
Orders since 1997. See Compilation of cases at
https://www.ftc.gov/tips-advice/business-center/
legal-resources?type=case&field_consumer_
protection_topics_tid=234.

7 See, e.g., Textile Fiber Products Identification
Act (15 U.S.C. 70b); Wool Products Labeling Act (15
U.S.C. 68); American Automobile Labeling Act (49
U.S.C. 32304); Agricultural Marketing Act (7 U.S.C.
1638a); Buy American Act (41 U.S.C. 10a—10c); and
implementing rules.

8 As discussed in Section III of this Notice, the
Commission has added a provision (section 323.6)
in the final Rule related to petitions for exemption.

9 Comments appear on FTC Docket FTC-2020—
0056 and are available at www.regulations.gov. For
purposes of this Notice, all comments are referred
to by their short docket number (e.g., “1’), rather

NPRM from individuals, industry
groups, consumer organizations, and
members of Congress. Commenters
generally supported the rule,° stating it
provided much-needed clarity 1* and
would deter bad actors 12 without
imposing new burdens on marketers.13
Most commenters agreed the rule
should incorporate the longstanding “‘all
or virtually all”” standard.4
Additionally, the majority of
commenters addressing the issue agreed
the proposed rule represented a proper
exercise of the Commission’s
rulemaking authority under Section 45a.

Although the Commission received
mostly supportive comments, some
commenters raised concerns with the
Commission’s proposal to codify the
“all or virtually all” guidance through
rulemaking, suggesting the standard
may not reflect current consumer
perception. Others proposed specific
additions to the rule, including
additional definitions, guidance on
implied claims, and an effective date.
Members of the beef and shrimp
industries requested specific guidance
for their industries. A few stakeholders
proposed changes outside the scope of
the FTC’s Section 45a rulemaking
authority. For example, some
commenters proposed making country-
of-origin labeling mandatory in all
instances. Finally, some raised
miscellaneous concerns about particular
businesses’ practices or claims.?5 As
discussed below, these comments do
not provide a compelling basis to
change the substantive requirements of
the rule proposed in the NPRM.

than long docket number (e.g., “FTC—2020—-0056—
0001”).

10 See, e.g., Senators Sherrod Brown, Tammy
Baldwin, Christopher Murphy, and Richard
Blumenthal (“Senators’’) (373); North American
Insulation Manufacturers (631); see also Letter from
Representative Frank Pallone, Jr., Chairman, and
Representative Jan Schakowsky, Chair,
Subcommittee on Consumer Protection and
Commerce, U.S. House of Representatives (Oct. 15,
2020). But see Retail Industry Leaders Association
(“RILA”) (570) (arguing low levels of enforcement
activity suggest codifying the guidance into a rule
is unnecessary).

11 UIUC Accounting Group A13 (5); Delphine
MUREKATETE, iMSA Program, University of
Illinois at Urbana Champaign (21); Anonymous
Anonymous (24); UITUC-BADM 403-A02 (25);
Nirma Ramirez (26); Jaymee Westover (358); Joy
Winzerling (419); United Steelworkers (526);
Anonymous Anonymous (533); R-CALF USA (588).

12 Chris Jay Hoofnagle (613) (advocating use of
civil penalties to deter MUSA fraud).

13 UIUC Accounting Group A13 (5); Chris Posey
(7); Family Farm Action Alliance (543).

14 See, e.g., United Steelworkers (526); Alliance
for American Manufacturing (“AAM”) (611).

15 Honey Boynton (32); Holly Mastromatto (33);
Doug Thompson (123); Lucilla Rinehimer (702).

A. Rulemaking Authority Regarding
Mail Order Advertising

Eleven stakeholders filed comments
addressing the FTC’s rulemaking
authority under Section 45a, with the
majority agreeing the proposed rule is
consistent with that grant of authority.16
As described in Section I, Section 45a
authorizes the Commission ‘““[to] issue
rules pursuant to section 553 of title 5
[of the U.S.C.]” to govern the use of
“‘Made in the U.S.A.’ or ‘Made in
America’ label[s], or the equivalent
thereof” when a person “introduces,
delivers for introduction, sells,
advertises, or offers for sale [a product]
in commerce.” The statute provides
such labels must be “consistent with
decisions and orders of the Federal
Trade Commission issued pursuant to
[Section 5 of the FTC Act].” 17

1. Comments

Eleven commenters addressed the
Commission’s authority under Section
45a. The majority asserted the proposed
rule was within the scope of Section
45a’s grant of rulemaking authority, and
the proposed rule appropriately covered
labels in mail order (electronic)
advertising.18 For example, TINA.org
argued the Commission properly
interpreted Section 45a as authorizing
coverage of electronic labels because
Section 45a does not limit the term
“labels” to physical labels, and physical
and digital labels are “functionally
equivalent” in terms of providing
product information to
consumers.19 TINA.org further noted
“[w]hen Congress seeks to limit ‘labels’
to the physical, it knows how . . . [and
here] the statute makes no attempt to
restrict the definition or distinguish
physical labels from digital labels.” 20
Moreover, TINA.org explained, limiting
the proposed rule to physical labels
without addressing electronic labels

16 UIUC Accounting Group A13 (5); UIUC Group
A06 Anonymous (22); Truth in Advertising, Inc.
(“TINA.org”) (369); Senators (373); Southern
Shrimp Alliance (380); Council for Responsible
Nutrition (“CRN”’) (569); Personal Care Products
Council (“PCPC”) (587); Anonymous Anonymous
(592); Alliance for AAM (611); National Association
of Manufacturers (“NAM”) (623); Coalition for a
Prosperous America (625).

1715 U.S.C. 45a.

18 UIUC Accounting Group A13 (50); UIUC Group
A06 (22); TINA.org (369); Senators (373); Southern
Shrimp Alliance (380); AAM (611); Coalition for a
Prosperous America (625).

19 TINA.org (369) (emphasis in original) (also
arguing the Commission may draw support from the
dictionary definition of “labels,” which includes
digital labels).

20]d. at 2. TINA.org also suggested ‘““courts
regularly interpret laws expansively in the face of
technological innovation,” and the “possibility that
Congress may not have anticipated the application
of the term label to apply online does not change
[the] outcome.”


https://www.ftc.gov/tips-advice/business-center/legal-resources?type=case&field_consumer_protection_topics_tid=234
https://www.ftc.gov/tips-advice/business-center/legal-resources?type=case&field_consumer_protection_topics_tid=234
https://www.ftc.gov/tips-advice/business-center/legal-resources?type=case&field_consumer_protection_topics_tid=234
http://www.regulations.gov
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would “leave American consumers
unprotected.” 21 Accordingly, TINA.org
concluded, “[a]s a matter of statutory
interpretation, the Commission can
regulate digital MUSA labels. As a
matter of consumer protection, the
Commission ought to regulate digital
MUSA labels.” 22

The Southern Shrimp Alliance
(“SSA”) and AAM agreed, arguing
Congress made an affirmative decision
to defer to the FTC when it removed a
definition of “labels” that appeared in
initial drafts of the legislation.23
Moreover, AAM argued the text of
Section 45a specifically authorizes
coverage of electronic labels because of
the words ““the equivalent thereof” in
the phrase authorizing coverage of
products introduced into commerce
“with a ‘Made in the U.S.A.” or ‘Made
in America’ label, or the equivalent
thereof.” 2¢ AAM argued the phrase
refers to the “‘equivalent” of introducing
a product into commerce with a label,
i.e., making a claim on a website.25

In contrast, four commenters asserted
the proposed rule exceeds the scope of
the Commission’s rulemaking authority
under Section 45a.26 CRN and PCPC
argued Section 45a’s consistent use of
the term ‘““label” demonstrates
Congress’s intent to authorize a rule
limited to labels on products, not one
that would cover advertising
generally.2” An anonymous commenter
argued Section 45a does not provide
authority to regulate claims in mail
order advertising materials as proposed
in Section 323.3, so the proposed rule
“should be revised to only cover labels
on products.” 28 Should the FTC finalize
a rule that purports to cover more than
labels on products, NAM warned, the
result could be “lengthy litigation
[, which would leave] manufacturers
and consumers alike . . . without clear
guidance at a time when manufacturers
need as much regulatory certainty as

21]d. at 5.

22 ]d. at 3 (emphasis in original).

23 Southern Shrimp Alliance (380); AAM (611).

24 AAM (611). Coalition for a Prosperous America
(625) agreed Section 45a’s plain language permits
coverage of electronic claims (arguing coverage is
authorized where a “substantial part” of the
product is of domestic origin) (citing Section 45a
(“To the extent any person introduces, delivers for
introduction, sells, advertises, or offers for sale in
commerce a product with a ‘Made in the U.S.A.” or
‘Made in America’ label, or the equivalent thereof,
in order to represent that such product was in
whole or substantial part of domestic origin, such
label shall be consistent with decisions and orders
of the Federal Trade Commission issued pursuant
to section 45 of this title (emphasis added).”)).

25 AAM (611).

26 CRN (569); PCPC (587); Anonymous
Anonymous (592); NAM (623).

27 PCPC (587); CRN (569).

28 Anonymous Anonymous (56).

possible.” 29 Given these concerns over
the scope of the Commission’s
rulemaking authority, Shirley Boyd
stated the Commission should proceed
pursuant to the Magnuson Moss
Warranty-Federal Trade Commission
Improvements Act to issue a broader
rule covering MUSA advertising
generally.30

2. Analysis

After reviewing the comments, the
Commission has concluded proposed
Section 323.3 falls within the scope of
its authority under Section 45a. As
described above, Section 45a authorizes
the Commission to issue rules to govern
labeling of products as “Made in the
U.S.A.” or “Made in America,” or the
equivalent thereof. Section 45a
specifies: “[t]o the extent any person
introduces, delivers for introduction,
sells, advertises, or offers for sale in
commerce a product with a ‘Made in the
U.S.A.’ or 'Made in America’ label, or
the equivalent thereof, in order to
represent that such product was in
whole or substantial part of domestic
origin, such label shall be consistent
with decisions and orders of the Federal
Trade Commission.” The Commission is
empowered to ensure such labels are
consistent with decisions and orders of
the Federal Trade Commission defining
unfair or deceptive acts or practices
under Section 5. The Commission
agrees with SSA and AAM that
Congress’s removal of a definition of
“label” from Section 45a before its
passage strongly suggests Congress
deliberately chose to defer to the FTC’s
interpretation of the term in the context
of MUSA claims.31 Moreover, the
Commission agrees with TINA.org that
digital and physical labels are
functionally equivalent, especially with
the growth of e-commerce, and a failure
to cover labels in print or electronic
mail order catalogs or promotional
materials would leave consumers
without much-needed protection.32

The final rule does not cover MUSA
claims in all advertising. Instead, as
Section 323.3 explains, the rule covers
labels appearing in all contexts,
whether, for example, they appear on
product packaging or online. With this
clarification, the Commission adopts
Section 323.3 as proposed.

B. “All or Virtually AIl’ Standard

As described in Section I above, the
NPRM proposed to codify the
Commission’s longstanding

29NAM (623) at 5.

30 Shirley Boyd (6).
31 Southern Shrimp Alliance (380); AAM (611).
32 See TINA.org (369).

interpretation of Section 5’s
requirements governing substantiation
of unqualified MUSA claims. This
interpretation was first articulated in
Commission cases dating back to the
1940s 33 and was formalized in the 1997
Policy Statement. Specifically, the
NPRM proposed to prohibit unqualified
MUSA claims on labels unless: (1) Final
assembly or processing of the product
occurs in the United States, (2) all
significant processing that goes into the
product occurs in the United States, and
(3) all or virtually all ingredients or
components of the product are made
and sourced in the United States.

Although many commenters,
particularly those with interest in food
products, supported the decision to
incorporate the “all or virtually all”
guidance, others raised concerns. In
particular, commenters questioned
whether the “all or virtually all”
standard represents current consumer
understanding of MUSA claims. Some
proposed alternative standards for
consideration.

After analyzing these comments, as
discussed below in Section II.B.3., the
Commission has determined it has a
reasonable basis to adopt the
longstanding ““all or virtually all”
standard, and the rule provides
appropriate and clear guidance to
marketers.

1. Consumer Perception Testing

Six commenters argued the FTC
should conduct new consumer
perception testing before codifying the
“all or virtually all” guidance into a
rule.34 They noted the Commission has
not conducted comprehensive testing
since the 1990s. CRN explained
“codifying a standard for unqualified
U.S.-origin claims that is based on
consumer perception data that has not
been reanalyzed by the Commission in
over 20 years” is potentially
problematic because ““[gliven significant
changes to the global economy,
consumer perceptions of U.S.-origin
claims are very likely to have changed
over time and consumer perception in
1997, and even 2013, could be very
different from how consumers perceive
U.S.-origin claims today.” 35 CTA agreed
and asserted that proposing to codify
the “all or virtually standard” without
conducting new consumer perception

33 See, e.g., In re Vulcan Lamp Works, Inc., 32
F.T.C. 7 (1940).

34 CRN (569); Consumer Technology Association
(“CTA”) (579); Global Organization for EPA and
DHA Omega-3s (604); American Association of
Exporters and Importers (“AAEI”) (605); NAM
(623); Pharmavite LLC (695).

35 CRN (569).
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testing “put the cart before the horse.” 36
NAM also encouraged the FTC to
undertake a comprehensive review
similar to the Commission’s process in
the 1990s before promulgating any
rule.3”

2. Alternative Standards

In addition to requesting the FTC
conduct new perception testing,
numerous commenters proposed
alternatives to the “all or virtually all”
standard. These proposals, which were
based on policy arguments and were not
accompanied by supporting consumer
perception evidence, fell into two
groups. On one hand, more than twenty
commenters, mostly individual
consumers, suggested unqualified
MUSA claims should be limited to
products 100% made in the United
States. On the other hand, other
commenters, mostly manufacturers,
argued “all or virtually all” is too strict,
and by incorporating it into a rule, the
FTC could chill unqualified claims,
discourage innovation, and harm
industries where parts or ingredients are
not available in the United States.38 To
address these concerns, this second
group of commenters suggested
alternatives: (1) Introducing a
percentage-of-costs standard; (2)
adopting a standard that makes
allowances for imported parts or
materials not available in the United
States; (3) aligning with U.S. Customs
and Border Protection’s (“CBP”’)
substantial transformation standard; or
(4) adding a safe harbor for “good faith”
efforts to comply.

i. Percentage-Based Standards

Several commenters argued the
Commission should provide marketers
greater certainty by promulgating a
“bright line” rule outlining a specific
percentage of manufacturing costs that
must be attributable to U.S. costs to
substantiate an unqualified claim.39 For
example, NFI suggested the FTC could
align the rule with California state
law,40 which permits manufacturers to
make unqualified MUSA claims for

36 CTA (579).

37NAM (623).

38 See, e.g., CTA (579) (arguing the “all or
virtually all”” guidance deters innovation because
many electronic product components are only made
internationally); Personal Care Products Council
(587) (guidance deters manufacturers from using
maximum levels of U.S. parts and materials); AAEI
(605) (guidance negatively impacts U.S. companies
that will not risk making the claim).

39 National Fisheries Institute (“NFI”’) (628); RILA
(570); TRAVIS HEDSTROM (600); Acuity Brands
(609); NAM (623); American Coatings Association
(“ACA”) (666) (stating marketers need guidance on
percentage values or other guidance on how to deal
with trace components of foreign/unknown origin).

40NFI (628).

products with up to 5% of the final
wholesale value of the product
attributable to articles, units, or parts of
the merchandise obtained from outside
the USA.41

RILA agreed a rule providing a bright-
line percentage would help marketers
comply, and suggested the FTC consider
“analogous federal regulations that
incentivize U.S. manufacturing,” and
incorporate a 70% threshold for
unqualified claims.#2 Alternatively, one
commenter suggested a rule that would
permit an unqualified claim for a
product assembled in the United States
where more than 50% of its value is
based on components of U.S.-origin.43

Two representatives of the dietary
supplement industry, the Global
Organization for EPA and DHA Omega-
3s (“GOED”) and Pharmavite LLC, made
an alternative percentage-based
proposal with different standards for
active and inactive ingredients.
Specifically, they argued consumers
likely interpret an unqualified MUSA
claim to mean 100% of a dietary
supplement’s active ingredients are
made and sourced in the United States.
They claimed, however, consumers care
less about the origin of inactive
ingredients. Accordingly, they
contended the rule should incorporate a
10% tolerance for foreign-made or
sourced inactive ingredients.44
ii. Unavailability Exemption

Other commenters argued the rule
should allow marketers to make
unqualified MUSA claims for products
that include imported content only if
the imported components are not
available in the United States.5 Some
argued there should be a blanket
exemption for such content. For
example, Bradford White Corporation
(“BWC”) suggested the rule broadly
allow marketers to exclude foreign parts
from the analysis if those parts cannot
be “reasonably sourced” from a
domestic manufacturer.46¢ Others agreed
the rule should permit unqualified
claims for products that contain foreign

41 See Cal. Bus. & Prof. Code §17533.7 (as revised
in 2015).

42RILA (570).

43 TRAVIS HEDSTROM (660).

44 GOED (604); Pharmavite LLC (695).

45 The California law makes such an allowance,
although it is not unlimited. Specifically, California
permits up to 10% (instead of 5%) of costs to be
attributable to imported content if that content
cannot be made or obtained in the USA for reasons
other than cost. Cal. Bus. & Prof. Code § 17533.7.

46 BWC (622). Indeed, BWC argued, given
consumer expectations and current supply chains,
rather than analyzing the percentage of costs
attributable to U.S. versus foreign costs, it might be
more appropriate to analyze the proportion of an
entity’s overall manufacturing workforce in the U.S.
Id.

content that cannot be sourced in the
United States, but argued this
exemption should be capped at a certain
percentage of manufacturing costs. In
NAM’s view, a rule permitting
marketers to incorporate an appropriate
percentage of imported components or
labor, not otherwise unavailable
domestically, “would give
manufacturers clear and predictable
rules and play a significant role in
helping to encourage manufacturers to
increase domestic investments in order
to meet an attainable standard.” 47

iii. Substantial Transformation Analysis

Several commenters suggested the
FTC adopt a “substantial
transformation”” standard for
unqualified claims.48 Three commenters
from U.S. trade associations 49
explained harmonizing the FTC’s rule
with the CBP standard for determining
foreign country of origin pursuant to the
Tariff Act, 19 U.S.C. 1304, would
provide clarity and alleviate the burden
on U.S. companies that “must navigate
a number of different country of origin
requirements.” 50 AAFA explained
adopting the “substantial
transformation” standard would result
in a “clear, simple, and easy-to-
understand rule.” 51 The People’s
Republic of China (“China”) also
argued, to avoid uncertainties and bias,
the FTC should incorporate CBP’s
“change in Tariff Classification”
analysis, as suggested in Article 9 of the
World Trade Organization’s (“WTO”’)
Agreement on Rules of Origin.52

iv. Good Faith Efforts To Comply

PCPC and RILA recommended the
Commission provide safe harbors for
two types of good-faith efforts to
comply. PCPC, a trade association

47NAM (623). See also Glenda Smith (612)
(requesting more detail on how to handle raw
materials not capable of being sourced in the USA).

48 CBP defines ‘‘substantial transformation’ as a
manufacturing process that results in a new and
different product with a new name, character, and
use different from that which existed before. This
standard does not take into account the origin of
materials or parts. See 19 CFR part 134; Energizer
Battery, Inc. v. United States, 190 F. Supp. 3d 1308
(Ct. Int’l Tr. 2016) (holding a substantial
transformation occurs when a product emerges from
a manufacturing process with a new name,
character, and use, and the “simple assembly” of
a limited number of components does not constitute
a substantial transformation).

49nternational Precious Metals Institute, Inc.
(“IPMI”) (520); AAEI (605); American Apparel and
Footwear Association (“AAFA”) (675).

50 AAEI (605). See also BWC (622) (raising
concerns about increased regulatory burden).

51 AAFA (675) (also suggesting the FTC
“eliminate” qualified claims for any products that
do not meet the “substantial transformation”
threshold).

52 China (699).
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representing manufacturers,
distributors, and suppliers of personal
care products, suggested incorporating a
safe harbor for “good actors who are
trying to overcome the difficulties in
sourcing domestic components and
materials.” 53 PCPC explained, ““[a] safe
harbor provision for unqualified claims
would not dilute the purpose of the
FTC’s goal with this proposed rule—to
deter bad actors from making false
claims. Rather, such a provision would
provide businesses who in good faith
make every reasonable effort to make as
much of their product as possible in the
U.S. the flexibility to comply with any
new regulations.” 54

Alternatively, RILA suggested that to
avoid deterring retailers and
marketplaces from offering products
with MUSA labels the final rule should
“include an express statement . . . that
allows retailers and marketplaces that
have exercised reasonable due diligence
to rely on documented supplier and
vendor certifications to substantiate
MUSA labeling claims.” 55

3. Analysis

The Commission has concluded it is
not necessary to undertake additional
consumer perception testing before
adopting the proposed Rule.
Accordingly, the Commission adopts
the “all or virtually all standard” to
govern unqualified claims as proposed
in the NPRM. Although some
commenters speculated consumer
perception may have shifted over time,
or argued the Commission should adopt
a new standard for unqualified claims,
there is no evidence on the record
disputing the Commission’s past
findings that at least a significant
minority of consumers expect a MUSA-
advertised product to be ““all or virtually
all” made in the United States. Nor is
there evidence suggesting new
perception testing would find
otherwise.

Indeed, the limited survey evidence
submitted in conjunction with the 2019
workshop on MUSA claims suggested
consumer perception has remained
stable since the 1990s. Specifically, one
panelist, Mark Hanna of Richline Group,
Inc. submitted a survey, conducted in
2013, which found almost 3 in 5
Americans (57%) agree “Made in
America” means all parts of a product,
including any natural resources it
contains, originated in the United

53PCPC (587). Although not specifically
advocating for a good-faith claim safe harbor, the
Family Farm Action Alliance similarly argued the
FTC should continue its practice of counseling
inadvertent offenders into compliance (543).

54 PCPC (587) at 3.

55RILA (570).

States.>® Additionally, the survey found
33 percent of consumers thought 100
percent of a product must originate in

a country for that product to be labeled
as “Made” in that country.57 These
findings are consistent with the FTC’s
1995 survey, which found roughly 30
percent of consumers would be
deceived by an unqualified MUSA
claim for a product where 70 percent of
the cost was incurred in the United
States.>8 As Hanna explained during the
workshop, “at least 25% of the
consumers were skeptical that if there’s
something introduced to that finished
product other than something that
originated in the US now, they didn’t
think it should be made in the USA.” 59
Accordingly, the Commission has a
reasonable basis to conclude the ““all or
virtually all” standard accurately
represents current consumer perception
regarding unqualified MUSA claims.
Should future consumer research clearly
establish the “all or virtually all”
standard is inapplicable to a specific
class of products, entities may petition
the Commission for an exemption from
the Rule’s requirements, as discussed in
Section III of this document.

While commenters proposed
alternative standards that might
promote certain policy goals, the
Commission declines to adopt these
alternative proposals for the reasons
discussed below. Section 45a authorizes
the Commission to issue rules to ensure
products labeled as “Made in the
U.S.A.,” or the equivalent thereof,
comport with the requirements of
Section 5 of the FTC Act that prohibit
unfairness or deception. The ““all or
virtually all” standard is designed to
prevent consumer deception and,
therefore, the Commission declines to:
(1) Adopt a bright-line, percentage-
based standard; (2) include a broad
carve-out for inputs not available in the
United States; (3) incorporate CBP’s
‘““substantial transformation” standard;

56 Commission staff considered this study
previously as part of a request for a staff advisory
opinion on unqualified MUSA claims for recycled
gold jewelry products. See Response to Request for
FTC Staff Advisory Opinion (Sept. 9, 2014), https://
www.ftc.gov/system/files/documents/closing_
letters/made-usa/140909madeisusajve.pdf
(declining to provide an opinion stating MUSA
claims for recycled jewelry do not deceive
consumers based on perception evidence provided
by Richline Group).

57 See also Hanna, Transcript of Made in USA: An
FTC Workshop (Sept. 26, 2019) (hereinafter,
“MUSA Tr.”) at 14 (study showed “25% or 30% of
[American consumers] really did feel that
everything, including the natural resource,
including the gold, had to be part of the final
product in order to say it was made in the USA”).

5862 FR 25020, 25036.

59Hanna, MUSA Tr. at 15.

or (4) provide a safe harbor for good-
faith efforts to comply.

First, percentage-based, bright-line
rules could allow deceptive unqualified
claims in circumstances where the low
cost of the foreign input does not
correlate to the importance of that input
to consumers. For example, the
Commission’s enforcement experience
has established unqualified U.S.-origin
claims for watches that incorporate
imported movements may mislead
consumers because, although the cost of
an imported movement is often low
relative to the overall cost to
manufacture a watch, consumers may
place a premium on the origin and
quality of a watch movement and
consider the failure to disclose the
foreign origin of this component to be
material to their purchasing decision.
Under those circumstances, the foreign
movement likely is not a de minimis
consideration for consumers, and an
unqualified U.S.-origin claim for a
watch containing an imported
movement would likely deceive
consumers.%° The Policy Statement has
instructed marketers since the 1990s
that the cost of foreign versus U.S. parts
and labor is only one factor to consider
in determining how material a part may
be to consumers.5? Accordingly, the
Commission declines to adopt a
percentage-based standard because the
“all or virtually all” standard is better
tailored to prevent unqualified U.S.-
origin claims that will mislead
consumers in making purchasing
decisions. By maintaining this
precedent, the rule accounts for the
likelihood consumers interpret MUSA
claims somewhat differently for
different product categories.

Second, the record similarly does not
support excluding foreign content
unavailable in the United States from
the ““all or virtually all” analysis.
Specifically, as described above,
consumer perception testing has
consistently shown consumers expect
products labeled as MUSA to contain no
more than a de minimis amount of
foreign content. There is no evidence
this takeaway varies in scenarios where
some parts or inputs are not available in
the United States. Indeed, the Policy
Statement explains unqualified claims
for such products could be deceptive,
for example, “if the [nonindigenous]
imported material constitutes the whole
or essence of the finished product (e.g.,
the rubber in a rubber ball or the coffee

60 See, e.g., FTC Staff Closing Letter to Niall
Luxury Goods, LLC (Nov. 20, 2015), available at
https://www.ftc.gov/system/files/documents/
closing_letters/nid/151120niall_letter.pdyf.

61 See Policy Statement, 62 FR 63756, 63768.
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beans in ground coffee).” 62 However,
the flexibility inherent in the ““all or
virtually all”” analysis accounts for the
possibility a marketer could substantiate
an unqualified claim for a product
containing nonindigenous raw materials
if the manufacturer has evidence
demonstrating the specific claim in
context does not deceive consumers.53

Third, the record also does not
support adopting government standards
developed for other purposes (e.g., the
CBP substantial transformation standard
developed for the imposition of tariffs)
as part of the rule. Based on its
enforcement experience, the
Commission is concerned the standards
adopted by CBP for purposes of
calculating tariffs are not an appropriate
fit for the Commission’s regulation of
MUSA claims on product labels for
purposes of consumer disclosure. For
example, there is ample evidence
consumers care deeply about the source
of the components used to manufacture
drywall for construction projects. Under
a substantial transformation analysis,
drywall made wholly of materials from
one nation, but substantially
transformed in a different country,
would be labeled as originating from the
country where those materials were
ultimately transformed into a final
product. Marketers would not need to
disclose the origin of the inputs other
than labor (information highly material
to many consumers). Thus, employing
such a standard would in some cases
conflict with the Rule’s purpose of
ensuring consumers have the material
information necessary to make informed
purchasing decisions.

Finally, the rule does not include an
explicit carve-out for businesses that act
in good faith. Courts have long held
good faith is not a defense for a
violation of Section 5 of the FTC Act,64
and the Commission intends to enforce
the rule consistent with this precedent.
Violative claims made in good faith can
still deceive and cause significant harm
to consumers. However, the FTC
clarifies it will continue to: (1) Advise
marketers that, if provided in good faith,

62]d. at 63769 n.117.

63 The Policy Statement explains in some cases
“where [a raw] material is not found or grown in
the United States [and that raw material does not
constitute the whole or essence of the finished
product], consumers are likely to understand that
a ‘Made in USA’ claim on a product that
incorporates such materials (e.g., vanilla ice cream
that uses vanilla beans, which, the Commission
understands, are not grown in the United States)
means that all or virtually all of the product, except
for those materials not available here, originated in
the United States.”” Id. The Policy Statement
provides that this guidance applies only to raw
materials, not manufactured inputs.

64 See, e.g., FTC v. World Travel Vacation
Brokers, Inc., 861 F.2d 1020, 1029 (7th Cir. 1988).

marketers can rely on information from
suppliers about the domestic content in
the parts, components, and other
elements they produce; 65 (2) generally
conserve enforcement resources for
intentional, repeated, or egregious
offenders; and (3) provide informal staff
counseling where appropriate.

C. Requests for Additional Definitions
and Other Clarifications

The Commission received several
comments arguing the proposed Rule
was unclear or provided insufficient
guidance for marketers. To remedy these
asserted problems, several commenters
urged the FTC to add definitions for
particular terms, including “all or
virtually all” and “significant
processing.” Other commenters
expressed concern the Rule was not
sufficiently clear about the range of
claims it would cover, suggesting the
FTC list additional synonyms for “Made
in USA” to which the rule would apply.
Finally, others requested a delayed
effective date to allow marketers to
update materials and come into
compliance.

1. Definitions

More than twenty commenters
recommended adding definitions or
providing more information to clarify
the rule. Without definitions, the
commenters feared marketers would
“lack clear guidance for verifying
MUSA claims” and thus “may be
deterred from” making them
altogether.66 Some of these commenters
offered clarifying edits or proposed
definitions, often as fallback positions to
their main arguments advocating
alternative standards entirely.67

In particular, in addition to
commenters who recommended
specifying percentage thresholds for “all
or virtually all,” several commenters
requested the Commission generally
define the phrase, without providing
specific information on what that
definition should include (e.g., factors
considered, etc.).68 As AAEI elaborated:
“One of the FTC’s stated reasons for this
proposed rulemaking is to ‘provide

65 See FTC, “Complying with the Made in USA

Standard,” at 7-8 (Dec. 1998), available at https://
www.ftc.gov/system/files/documents/plain-
language/bus03-complying-made-usa-standard.pdf
(also providing an example of a certification a
marketer could request from a supplier that
generally would constitute an acceptable basis for
determining the appropriate country-of-origin
designation for a product).

66 RILA (570).

67 E.g., AAEI (605) (advocating adoption of the
‘“substantial transformation” standard).

68 See, e.g., Shirley Boyd (6); Pacific Coast
Producers (27); RILA (570); Vietnam (577); AAEI
(605); NFI (628); ACA (666); AAFA (675).

more certainty to marketers about the
standard for making unqualified claims
on product labels.” Yet, the proposed ‘all
or virtually all’ standard does not
provide that certainty . . . It simply
codifies the FTC’s already existing
ambiguous standards.” 69 Two
commenters specifically asked the
Commission to incorporate information
on whether marketers should consider
the origin of product packaging into
such a definition.7°

Similarly, three commenters
requested the Commission define
“significant processing.” 71 As Pacific
Coast Producers explained, the
“significant processing”” and “all or
virtually all” “terms have always been
ambiguous, and the proposed rule does
not help to remove the ambiguity or
provide any meaningful guidance to
industry.” 72

Finally, more than thirty commenters,
primarily representing the domestic
shrimp industry, argued the
Commission should clarify that the
definitions of “mail order catalog” and
“mail order promotional material”
include restaurant menus. As the
Louisiana Shrimp Association (“LSA”)
explained, “inappropriate practices by
some restaurants in offering menu items
that falsely indicate to customers that
imported shrimp is domestic, such as
‘Gulf Shrimp’. . . not only confuse
consumers, but fatally undermine the
marketing efforts of restaurants that do
carry domestic shrimp.” 73 To solve this
problem, SSA urged the Commission to
“exercise jurisdiction over ‘Made in
U.S.A.’ statements on restaurant menus,
as a form of ‘Mail order promotional
material’ or ‘mail order catalog.””” 74

2. Covered Claims

Several commenters suggested the
Rule was not sufficiently clear about
which U.S.-origin claims it covers. In
particular, commenters requested a
longer list of claims the Commission
considers equivalent to “Made in USA,”
as well as a specific statement that the
Rule covers implied claims.

One commenter suggested adding
“constructed,” ““fabricated,” and
“assembled” to the list.”> Another

69 AAEI (605).

70 Deontae Lafayette (20); Jaymee Westover (358).

71 Shirley Boyd (6); Pacific Coast Producers (27);
RILA (570).

72 Pacific Coast Producers (27).

73LSA (404).

74 SSA (380) (further explaining menus should
fall under this definition because they are used in
the direct sale or offer for sale of a product, are
disseminated in print or can be delivered by
electronic means, and are solely disseminated to
solicit the purchase of a product).

75 Frost Brown Todd LLC (522).


https://www.ftc.gov/system/files/documents/plain-language/bus03-complying-made-usa-standard.pdf
https://www.ftc.gov/system/files/documents/plain-language/bus03-complying-made-usa-standard.pdf
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proposed “processed,” ““fabricated,”
and ‘““packaged.” 76 Finally, one
commenter suggested, to deter
unscrupulous marketers effectively, the
list should include claims that products
are ‘‘Distributed by:”” a company name
followed by a U.S. address.”?

Several commenters also asked the
Commission to clarify that the Rule
covers implied claims.”8 As AAM
explained, “the use of iconography,
such as the American flag, used in the
promotion of products should also be
considered for its potential to evoke the
positive qualities consumers associate
with "Made in USA,” as well as the
prospect of such iconography being
used in a deceptive manner.” 79

3. Effective Date

Finally, two commenters requested
the FTC provide an extended
compliance period before the rule’s
effective date. Specifically, ACA and
McKenna Walsh argued companies
would need time to come into
compliance with the Rule. In their view,
the FTC should delay implementation to
give companies the opportunity to
generate new marketing materials and
run out old stock.8°

4. Analysis

After analyzing the comments, the
Commission finds the rule and its
coverage clear on its face, with
sufficient flexibility to address a
changing marketplace. Therefore, as
discussed further below, the
Commission issues the rule without
additional definitions or clarifications,
or a delayed effective date.8?

i. Definitions

The Commission declines to adopt
definitions of “all or virtually all” and
“significant processing,” or to expand
the existing definition of “mail order
catalog” or “mail order promotional
material.” The Commission has issued
extensive guidance to help marketers
understand the “all or virtually all”
standard. As the Policy Statement
explains, “A product that is all or
virtually all made in the United States
will ordinarily be one in which all
significant parts and processing that go
into the product are of U.S. origin.” In

76 R—-CALF USA (588).

77 Salvatore J. Versaggi (496).

78 See, e.g., Shirley Boyd (6); Power Planter Inc.
(325); AAM (611); American Shrimp Processors
Association (“ASPA”’) (633).

79 AAM (611).

80 ACA (666); McKenna Walsh (581).

81 As discussed in Section III, the Final Rule
contains a provision clarifying that, in appropriate
circumstances, covered entities may petition the
Commission for an exemption from the Rule’s
requirements.

other words, where a product is labeled
or otherwise advertised with an
unqualified claim, it should contain
only a de minimis, or negligible, amount
of foreign content. Although there is no
single “bright line” to establish when a
product is or is not “all or virtually all”
made in the United States, there are a
number of factors to consider in making
this determination. First, in order for a
product to be considered ““all or
virtually all” made in the United States,
the final assembly or processing of the
product must take place in the United
States. Beyond this minimum threshold,
the Commission will consider other
factors, including but not limited to the
portion of the product’s total
manufacturing costs attributable to U.S.
parts and processing; how far removed
from the finished product any foreign
content is; and the importance of the
foreign content to the form or function
of the product. Accordingly, the
Commission’s existing guidance and
enforcement documents, including the
Policy Statement, decisions and orders
enforcing the “all or virtually all”
standard, and staff closing letters,
together provide ample guidance to
marketers.

As discussed above in Section I.B.3.,
“all or virtually all” and “‘significant
processing” intentionally incorporate
flexibility to allow marketers to
substantiate their claims consistent with
consumer perception of their particular
products. The Commission’s
enforcement program has long
recognized the need for such flexibility
as described in the Policy Statement,
which was based on the Commission’s
decisions and orders. The Commission
has continued to follow this flexible
approach, and incorporated it into its
post-Policy Statement decisions and
orders. Adding specific definitions for
these terms may increase clarity for
marketers in the short term because the
rule covers so many product categories
across a range of circumstances, but the
Commission has determined adding
further specificity also increases the risk
the rule would chill certain non-
deceptive claims. Marketers seeking
additional guidance may look to the
Policy Statement, decisions and orders,
and other Commission guidance to
understand how the FTC has analyzed
“all or virtually all” and “‘significant
processing.” 82

The Commission also declines to
adopt a definition of “mail order
catalog” or ‘““mail order promotional
material” that specifically incorporates
restaurant menus. The Commission has

82 See Policy Statement, 62 FR 63756, 63768 (Dec.
2,1997).

not reviewed perception evidence
regarding consumer understanding of
MUSA claims on restaurant menus, and
therefore declines to define such claims
as covered ‘‘labels” for purposes of
Section 45a.

ii. Covered Claims

The Commission also concludes it is
unnecessary to revise the definitions to
provide an expanded list of synonyms
for the term “Made in U.S.A.,” or
provide further clarification the rule
covers implied claims. Section 323.1 as
proposed already defines “Made in
U.S.A.” as “any unqualified
representation, express or implied, that
a product or service, or a specified
component thereof, is of U.S. origin,
including, but not limited to, a
representation that such product or
service is ‘made,” 'manufactured,’ "built,’
‘produced,’ ‘created,’ or ’crafted’ in the
United States or in America, or any
other unqualified U.S.-origin claim”
(emphasis added).83

The list of equivalents to “Made in
USA” set forth in Section 323.1 is not
exhaustive because the means of
communicating U.S. origin are too
numerous to list. The Commission
believes the non-exhaustive list of
examples given provide sufficient
guidance on the scope of covered
express and implied claims. These
examples are based on the
Commission’s decades of enforcement
experience addressing MUSA claims.
For other claims, the Commission will
analyze them in context, including the
terms used, their prominence, and their
proximity to images and other text.

iii. Effective Date

Lastly, the Commission declines to
delay the rule’s effective date. As
discussed above in Section I, the rule
codifies the FTC’s longstanding
guidance on MUSA claims. The FTC has
incorporated the “all or virtually all”
standard into decisions and orders and
guidance for industry and the public
since the 1990s.84 Because the rule
merely codifies these longstanding
enforcement principles and imposes no
new requirements on marketers, the
Commission concludes a delayed
effective date is unnecessary.

8316 CFR 323.1.

84 See generally https://www.ftc.gov/tips-advice/
business-center/advertising-and-marketing/made-
in-usa. The Commission has explained that prior to
the 1990s, this standard was described as the
“wholly domestic” standard, and both “wholly
domestic”” and “‘all or virtually all”” refer to the
concept that ‘“‘unqualified claims of domestic origin
have been treated as claims that the product was in
all but de minimis amounts made in the United
States.”” 62 FR 63756 (Dec. 2, 1997).
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D. Guidance for Specific Industries

Some commenters requested tailored
guidance for specific industries.
Specifically, representatives of the beef
and shrimp industries requested
guidance on whether the Rule would
apply to their products, and specific
guidance on how to apply “all or
virtually all” in these contexts.

1. Beef

The Commission received more than
450 comments urging the Commission
to clarify that the rule applies to beef
products. These stakeholders, primarily
U.S. ranchers and industry groups
representing domestic ranchers,
generally supported the rule and argued
it should supersede United States
Department of Agriculture (“USDA”)
guidance on using “Product of USA”
claims on beef product labels. Although
they acknowledged the USDA’s
longstanding authority over beef
labeling, they expressed concern
USDA’s Food Safety Inspection Service
(“FSIS”) Food Standards and Labeling
Policy Book currently authorizes
producers to place “Product of USA”
labels on beef products processed in the
USA but comprised of cattle born,
raised, and slaughtered overseas. These
commenters argued such labels deceive
consumers, and “put U.S. family
farmers and ranchers at an unfair
disadvantage in the marketplace,
because they are not able to differentiate
their domestically produced meat and
meat products from foreign produced
meat and meat products.” 85
Accordingly, they argued the “all or
virtually all” standard should apply to
beef products, and beef products should
only bear a “Product of USA” label if
they derive from animals born, raised,
slaughtered, and processed in the
United States.86

In contrast, five commenters argued
Congress granted the USDA generally,
and the FSIS specifically, authority to
address country-of-origin labeling for
meat and meat food products. Therefore,
they argued, the FTC should defer to the
USDA on this issue.8” The North
American Meat Institute and the Meat
Importers’ Council of America
submitted a joint comment stating beef

85 North Dakota Farmers Union (412).

86 The Commission also received more than 150
comments stating country-of-origin labeling should
be mandatory for beef products.

87 See, e.g., Mexico’s National Confederation of
Livestock Organizations (431); North American
Meat Institute and Meat Importers’ Council of
America (508); National Cattlemen’s Beef
Association (589); Montana Stockgrowers
Association (635); Embassy of Canada (637). Some
of these stakeholders argued the FTC should
specifically exempt meat labeling from the Rule’s
coverage.

commenters’ concerns ‘‘are misplaced
because they fail to recognize that the
[USDA'’s FSIS] has primary jurisdiction
over the meat and poultry labeling
through the authority provided in the
Federal Meat Inspection Act (FMIA) and
the Poultry Products Inspection Act
(PPIA).”” 88 The Montana Stockgrowers
Association agreed, explaining that even
though it “supports USA beef as being
defined as born, raised, harvested, and
processed in the USA . . . [its members]
think the [USDA] should be the lead
agency to address enforcement of labels
that include all meat products.” 89
Moreover, some commenters raised
concerns applying the FTC’s rule to beef
products could lead to challenges in, or
even sanctions by, the WTO, given past
proceedings relating to beef labeling.90

2. Shrimp

The Commission also received dozens
of comments from representatives of the
domestic shrimp industry. Most of these
expressed general support for the
proposed rule, and recommended the
FTC allow MUSA labels only for shrimp
caught, harvested, and processed in the
United States.

Although they expressed enthusiasm
for the potential application of the
proposed MUSA rule’s “all or virtually
all” standard in shrimp labeling,
commenters acknowledged that USDA’s
Country of Origin Labeling (“COQOL”)
regulations 91 have primary authority in
this space. The COOL regulations
require “‘retail establishments” to
provide country-of-origin information
for wild and farm-raised fish and
shellfish,92 and incorporate specific
standards under which marketers can
label shrimp as MUSA.93 However,
commenters identified a possible gap in
regulatory coverage, explaining that,
pursuant to USDA Agricultural
Marketing Service (“AMS”’) regulations
governing country-of-origin labeling for
fish and shellfish, COOL does not apply
to processed shrimp products, including

88 North American Meat Institute and the Meat
Importers’ Council of America (508). See also
National Cattlemen’s Beef Association (589)
(“remind[ing] FTC that the Federal Meat Inspection
Act of 1906 (21 U.S.C. 601 et seq.) grants the U.S.
Department of Agriculture (USDA) primary
jurisdiction over all meat food product oversight
activities, including the approval and verification of
geographic and origin labeling claims.”).

89 Montana Stockgrowers Association (635).

90 Mexico’s National Confederation of Livestock
Organizations (431); National Cattlemen’s Beef
Association (589); see also Embassy of Canada (637)
(stating, in light of 2015 WTO proceedings, the
Government of Canada “will continue to closely
monitor the development of the proposed” Rule).

917 CFR part 60.

927 J.S.C. 1638(1).

937 CFR 60.128.

breaded or marinated shrimp.®4 In
addition, as described above in Section
II.C.1., these commenters noted that
USDA COOL regulations do not apply to
claims regarding shrimp or shrimp
products on restaurant menus.? Thus,
these commenters urged the FTC to
“us[e] its authority to enforce the MUSA
rule [with respect to these categories of
shrimp products, thereby] . . . filling a
void in federal labeling accountability
and providing certainty to the seafood
market during this time of widespread
economic instability.” 96

3. Analysis

The FTC shares jurisdiction over
country-of-origin claims for agricultural
products with the USDA and, in some
instances, the Food and Drug
Administration (“FDA”). USDA and
FDA have primary jurisdiction over
labeling issues for the food products
within their purview.?” Section 45a
specifically provides that “Nothing in
this section shall preclude the
application of other provisions of law
relating to labeling.” 98 Accordingly,
Section 323.5(a) of this rule makes clear
that the rule does not supersede, alter,
or affect the application of any other
federal statute or regulation relating to
country-of-origin labeling requirements,
including but not limited to regulations
issued under the FMIA, 21 U.S.C. 601
et seq.; the Poultry Products Inspection
Act, 21 U.S.C. 451 et seq.; or the Egg
Products Inspection Act, 21 U.S.C. 1031
et seq.

Congress has granted the USDA’s
FSIS specific authority to regulate
agricultural products, including, among
others, beef and chicken products. The
USDA regulates labels on meat products
sold at retail pursuant to the FMIA,
which prohibits misleading labels.?9
Although FSIS’s Policy Book has
permitted voluntary claims of “Product
of USA” for imported products under
FSIS’s jurisdiction, including beef
products, processed in the USA, FSIS
recently explained this guidance “may
be misleading to consumers and may
not meet consumer expectations of what
‘Product of USA’ signifies.” 100
Accordingly, the USDA announced
plans to initiate a rulemaking to
alleviate any potential confusion in the

94 ASPA (633) (citing 7 CFR 60.119).

95 See, e.g., Southern Shrimp Alliance (380).

96 ASPA (633), at 2.

97 See Memorandum of Understanding between
Federal Trade Commission and the Food and Drug
Administration, 36 FR 18539 (Sept. 16, 1971).

9815 U.S.C. 45a.

9921 U.S.C. 601(n)(1); 9 CFR 317.8(a) (prohibiting
labels that convey “any false indication of origin”).
100 See R. Edelstein Letter to E. Drake (Mar. 26,

2020).
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marketplace.101 As that proceeding
unfolds, the Commission remains
committed to engaging with the USDA
to ensure American consumers receive
truthful and accurate information about
the beef products they buy.

Under its COOL regulations, USDA’s
AMS has primary authority over
country-of-origin labels for most fish
and shellfish products.1°2 Because
Section 45a’s general grant of
rulemaking authority does not authorize
the Commission to issue regulations that
would preclude the application of
existing statutes and regulations
addressing agricultural product labeling,
the FTC defers to AMS’s regulatory
scheme for COOL for fish and shellfish.
Section 323.5 makes clear the rule does
not supersede, alter, or affect any other
federal statute or regulation relating to
country-of-origin labeling requirements.
However, to the extent certain, limited
categories of agricultural products fall
outside USDA’s jurisdiction, the
Commission will analyze claims on a
case-by-case basis and consult with
other agencies as appropriate.103

E. Other Proposals

Some commenters proposed a series
of other amendments, arguing variously
that the Rule should preempt state law
entirely; 194 cover MUSA advertising
generally; 195 make country-of-origin
labeling mandatory for all products; 106
incorporate provisions relating to
qualified U.S.-origin claims; 197 and

101 ]d.

1027 U.S.C. 1638(1); 7 CFR 60.128.

103 The FTC notes deceptive claims on restaurant
menus appear to be largely a regional issue, and
therefore are being addressed through state
legislation. See, e.g., La. R.S. §40:5.5.4 (requiring
food service establishments to provide notice to
consumers if crawfish or shrimp is imported); La.
R.S. §56:578.14 (“No owner or manager of a
restaurant that sells imported crawfish or shrimp
shall misrepresent to the public, either verbally, on
a menu, or on signs displayed on the premises, that
the crawfish or shrimp is domestic.”). FTC staff will
continue to monitor this issue.

104 BWC (622); AAFA (675). Additionally, PCPC
(589) argued the Rule should specifically preempt
a private right of action. However, two commenters
agreed with the section as drafted as a means to
“ensure regulatory certainty and consistency of
product U.S. origin labels nationwide.” RILA (570).
See also NAM (623) (recognizing the “value of
utilizing preemption to create a uniform MUSA
standard”’).

105 UIUC Accounting Group A13 (5); Shirley Boyd
(6); UIUC—BADM 40—A02 (22); Senators (373);
United Steelworkers (526); Women Involved in
Farm Economics/Pam Potthoff Beef Chairman (672).

106 The Commission received 30 comments
arguing country-of-origin labeling should be
mandatory for all products. See, e.g., ] R. Brookshire
(9). Additionally, six commenters argued
specifically in favor of mandatory country-of-origin
labeling for all products sold online. See, e.g., Made
in USA Foundation (2).

107 Twelve commenters requested coverage of
qualified claims. See, e.g., Shirley Boyd (6); United
Steelworkers (526); AAM (611); CPA (625).

include language specifically correlating
penalties to firm sizes.108 The
Commission declines to adopt these
changes, which are inconsistent with its
rulemaking mandate under Section 45a.
As discussed above, Section 45a grants
the Commission authority to issue rules
to prevent unfair or deceptive acts or
practices relating to MUSA labeling.
Specifically, Section 45a authorizes the
Commission to issue rules to require
MUSA labeling to ‘“be consistent with
decisions and orders of the Federal
Trade Commission issued pursuant to
[Section 5 of the FTC Act].” The FTC
may seek civil penalties for violations of
such rules.

1. Preemption

The Commission intends to preempt
state statutes or regulations that are
inconsistent with the Commission’s
rules only to the extent of the
inconsistency.1°9 When it enacted
Section 45a, Congress declined to
expressly preempt state regulation or
otherwise demonstrate a clear intent for
federal law to occupy the field of
regulation in question.11® Accordingly,
Section 323.5 of the Rule preempts a
state statute, regulation, order, or
interpretation “to the extent that such
statute, regulation, order, or
interpretation is inconsistent with the
provisions of this part, and then only to
the extent of the inconsistency.”
Moreover, the rule makes clear that a
state statute, regulation, order, or
interpretation is not inconsistent with
the rule if the protection such statute,
regulation, order, or interpretation
affords any consumer is greater than the
protection provided by the rule.

2. MUSA Advertising Generally

Some commenters encouraged the
Commission to expand the proposed
rule to cover all advertising that
includes any U.S.-origin claim, rather
than focusing as proposed on MUSA
labeling.111 Section 45a, however, is
directed at labels on products declaring
that a product is “in whole or
substantial part of domestic origin” and
thus may be labeled ‘“Made in the
U.S.A.,” or the equivalent thereof. The

108 Sjx commenters argued civil penalties should
be linked to company size. See, e.g., Chris Posey (7).
109 See City of New York v. FCC, 486 U.S. 57, 64
(1988) (“The statutorily authorized regulations of an
agency will pre-empt any state or local law that
conflicts with such regulations or frustrates the

purposes thereof.”).

110 See, e.g., Mozilla v. FCC, 940 F.3d 1, 74-75
(D.C. Cir. 2019).

111 See, e.g., Shirley Boyd (6) (“The FTC’s final
rules should apply to labeling, advertising and
other promotional and marketing materials in
addition to labels and mail order catalogs/
promotional materials.”).

statute does not explicitly address
general advertising claims beyond the
context of labeling. Accordingly, in
enacting this rule, the Commission has
not focused on advertising more
generally, but retains the proposed
rule’s focus on MUSA claims on labels
or in mail order or catalog advertising,
including in online marketplaces, that
depict a product label. However, the
FTC’s general authority under Sections
5 and 12 of the FTC Act covers
advertising, including advertising of
qualified and unqualified MUSA
claims.112

3. Mandatory Country-of-Origin
Labeling

Other commenters recommended the
Commission make country-of-origin
labeling mandatory. For example, the
Made in USA Foundation proposed that
the Rule should require that all
advertisements for specified categories
of products, including all products
advertised for sale on the internet,
disclose the country of origin of the
products in a clear and prominent
manner.113 While the Commission
acknowledges that many consumers
may find such information to be
valuable in many circumstances,
Section 45a does not authorize the
Commission to establish a mandatory
country-of-origin labeling scheme. The
statute grants the Commission authority
to issue rules to ensure that Made in
USA claims are not deceptive and are
consistent with the Commission’s
decisions and orders defining unfair or
deceptive acts or practices under
Section 5. Accordingly, the Commission
lacks authority under Section 45a to
enact this proposal.

4. Qualified U.S.-Origin Claims

Some commenters also argued that
the rule should also address qualified
U.S.-origin claims. The United
Steelworkers asserted that, ‘‘[a]s firms
with global supply chains seek to
benefit from the value consumers place
in products with American content, we
must ensure that qualified claims
accurately represent the level of value
creation in the United States.” 114
Section 45a, however, is directed to
labels on products declaring that a
product is “in whole or substantial part
of domestic origin,” and therefore the
Rule is directed to unqualified claims,
rather than more varied qualified
claims. Accordingly, the FTC will
continue to address deceptive qualified
U.S.-origin claims under its general

11215 U.S.C. 45(a), 52.
113 Made in USA Foundation (2).
114 United Steelworkers (526).
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authority in Section 5 of the FTC Act.115
Marketers should continue to consult
the Policy Statement for guidance on the
application of the Commission’s Section
5 analysis to such claims including, but
not limited to, “Assembled in USA,”
claims indicating the amount of U.S.
content (e.g., “60% U.S. Content”),
claims indicating the parts or materials
that are imported (e.g., “Made in USA
from imported leather”), or claims about
specific processes or parts (e.g., claims

a product is “designed,” “‘painted,” or
“written” in the United States).

5. Civil Penalties

Some commenters argued that larger
businesses may not be sufficiently
deterred by the current maximum civil
penalty amounts for violations of
Commission rules and recommended
that civil penalties should be increased
for larger firms.116 The Commission
lacks authority, however, to establish
civil penalty maximums that depart
from the levels provided by statute.
Civil penalty amounts for violations of
the Commission’s rules are established
by the FTC Act.117 Nonetheless, the
Commission believes that its civil
penalty authority generally provides an
effective deterrent against rule
violations, and notes that civil penalties
for violations of a rule are assessed per
violation. Moreover, the FTC Act
establishes a series of factors for courts
to consider in assessing appropriate
civil penalty amounts in individual
enforcement matters, including ““the
degree of culpability, any history of
prior such conduct, ability to pay, effect
on ability to continue to do business,
and such other matters as justice may
require.” 118 To the extent firm size is an
appropriate consideration within one or
more of these factors, the Commission
will take that factor into account in
seeking civil penalties.

III. Final Rule

For the reasons described above, the
Commission has determined to adopt
the substantive provisions of the rule as
initially proposed. Specifically, the rule
covers labels on products that make
unqualified MUSA claims. It codifies
the Commission’s previous MUSA
Decisions and Orders and prohibits
marketers from making unqualified
MUSA claims on labels unless: (1) Final
assembly or processing of the product
occurs in the United States, (2) all

11515 U.S.C. 45(a).

116 Chris Posey (7).

117 See 15 U.S.C. 45(m)(1)(A) (establishing civil
penalties for violations of Commission rules); see
also 16 CFR 1.98 (stating currently applicable
maximum civil penalty amounts).

11815 U.S.C. 45(m)(1)(C).

significant processing that goes into the
product occurs in the United States, and
(3) all or virtually all ingredients or
components of the product are made
and sourced in the United States. The
rule also covers labels making
unqualified MUSA claims appearing in
mail order catalogs or mail order
advertising.

To avoid confusion or perceived
conflict with other country-of-origin
labeling laws and regulations, the rule
specifies that it does not supersede,
alter, or affect any other federal or state
statute or regulation relating to country-
of-origin labels, except to the extent that
a state country-of-origin statute,
regulation, order, or interpretation is
inconsistent with the rule.

Finally, the Commission has adopted
a new Section, 323.6, to address
commenter concerns about the
applicability of the “all or virtually all”
standard across product categories. This
provision allows marketers and other
covered persons to seek full or partial
exemptions if they can demonstrate
application of the rule’s requirements to
a particular product or class of product
is not necessary to prevent the acts or
practices to which the rule relates. The
Commission’s rules of practice
governing petitions for rulemaking
provide the procedures for submitting
such petitions.119 Pursuant to this
process, interested persons may file
relevant consumer perception evidence
and data with the Commission. If the
Commission deems the petition
sufficient to warrant further
consideration, it will follow the
procedures outlined in Section 1.25 of
its rules.

IV. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”), 44 U.S.C. 3501 et seq., requires
federal agencies to seek and obtain
Office of Management and Budget
(“OMB”’) approval before undertaking a
collection of information directed to ten
or more persons. The Commission has
determined that there are no new
requirements for information collection
associated with this final rule.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996, requires that the
Commission provide an Initial
Regulatory Flexibility Analysis with a
proposed rule, and a Final Regulatory
Flexibility Analysis with the final Rule,
unless the Commission certifies that the
proposed Rule will not have a

119 See 16 CFR 1.25.

significant impact on a substantial
number of small entities.120

The Commission recognizes some
affected entities may qualify as small
businesses under the relevant
thresholds. However, the Commission
anticipates that the final Rule will not
have the threshold impact on small
entities. First, the rule includes no new
barriers to making claims, such as
reporting or approval requirements.
Second, the rule merely codifies
standards established in FTC
enforcement Decisions and Orders for
decades. Therefore, the Rule imposes no
new burdens on law-abiding businesses.

Accordingly, the Commission certifies
that the final rule will not have a
significant economic impact on a
substantial number of small businesses.
Although the Commission certifies
under the RFA that the amendment will
not have a significant impact on a
substantial number of small entities, the
Commission has determined,
nonetheless, that it is appropriate to
publish a Final Regulatory Flexibility
Analysis in order to explain the impact
of the amendments on small entities as
follows:

A. Description of the Need for and
Objectives of the Rule

The Commission proposed the MUSA
Labeling Rule for two primary reasons:
To strengthen its enforcement program
and make it easier for businesses to
understand and comply with the law.
Specifically, by codifying the existing
standards applicable to MUSA claims in
a rule as authorized by Congress, the
FTC will be able to provide more
certainty to marketers about the
standard for making unqualified claims
on product labels, without imposing any
new obligations on market participants.
In addition, enactment of the Rule will
enhance deterrence by authorizing civil
penalties against those making unlawful
MUSA claims on product labels.

B. Issues Raised by Comments in
Response to the IRFA

The Commission received six
comments specifically related to the
impact of the Rule on small
businesses.121 Of those six, all

1205 J.S.C. 603—-605.

121 Anonymous (24) (commenter is unaware of
small entities affected by the NPRM); UIUC—BADM
403—A02 (25) (commenter is unaware of small
entities affected by the NPRM); Family Farm Action
Alliance (543) (anticipating positive economic
outcomes for small business entities as a result of
the rule); Leo McDonnell (578) (anticipating
benefits for small businesses, including ranchers
and feeders); McKenna Walsh (581) (stating the
Rule will be helpful for small businesses lacking
resources to engage in MUSA litigation); Natural

Continued
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anticipated the rule would benefit small
businesses, with the exception of the
Natural Products Association, which
argued that the Rule would impose costs
on dietary supplement manufacturers
that would have to relabel products.122
The FTC notes that the rule imposes no
new requirements on dietary
supplement manufacturers, and that
products requiring relabeling as a result
of the FTC’s rule were likely deceptively
labeled prior to the Rule’s publication.
The Chief Counsel for Advocacy of the
Small Business Administration did not
submit comments.

C. Estimate of Number of Small Entities
to Which the Rule Will Apply

The Small Business Administration
estimates that in 2018 there were 30.2
million small businesses in the United
States. The rule will apply to small
businesses that make MUSA claims on
product labels. The Commission
estimates the rule will not have a
significant impact on these small
businesses because it does not impose
any new obligations on law-abiding
businesses; rather, it merely codifies
standards established in FTC
enforcement Decisions and Orders for
decades.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements,
Including Classes of Covered Small
Entities and Professional Skills Needed
To Comply

The rule imposes no affirmative
reporting or recordkeeping
requirements. The rule’s compliance
requirements, consistent with the Policy
Statement and longstanding
Commission case law, require that
marketers may not make unqualified
U.S.-origin claims on product labels
unless final assembly or processing of
the product occurs in the United States,
all significant processing that goes into
the product occurs in the United States,
and all or virtually all ingredients or
components of the product are made
and sourced in the United States. The
small entities potentially covered by the
rule will include all such entities that
make MUSA claims on product labels.
The rule codifies the standard for
MUSA claims established in
Commission Decisions and Orders, and
no new obligations are anticipated.

Products Association (618) (stating the rule would
require small dietary supplement businesses to
relabel products).

122 Natural Products Association (618).

E. Description of Steps Taken To
Minimize Significant Economic Impact,
if Any, on Small Entities, Including
Alternatives

The Commission sought comment and
information on the need, if any, for
alternative compliance methods that
would reduce the economic impact of
the rule on such small entities. Several
commenters proposed alternatives to the
proposed rule including: (1) Introducing
a percentage-of-costs standard; (2)
adopting a standard that makes
allowances for imported parts or
materials not available in the United
States; (3) aligning with CBP’s
substantial transformation standard; or
(4) adding a safe harbor for “good faith”
efforts to comply. Other commenters
proposed that the Commission provide
for a delayed effective date to allow
businesses additional time to comply.
As discussed above, the Commission
has declined to adopt these alternatives
because it believes they would
undermine the effectiveness of the rule.
In addition, the Natural Products
Association recommended the FTC
incorporate an example specific to
dietary supplements.123 The
Commission has declined to include
examples specific to any particular
industry in the Rule. The rule codifies
the standards articulated in Commission
enforcement decisions that have been
applicable to MUSA claims for decades.
FTC guidance and enforcement
decisions provide numerous examples
demonstrating how to apply the ““all or
virtually all” standard in a variety of
industries. Accordingly, the
Commission has concluded that it is
unnecessary to provide industry-
specific examples in the Rule.

As described previously, the rule
merely codifies standards already
established in FTC enforcement
Decisions and Orders. It does not
impose new substantive obligations on
businesses that have already been
complying with their obligations to
avoid deceptive claims under Section 5
of the FTC Act. Under these
circumstances, the Commission does
not believe a special exemption for
small entities or significant compliance
alternatives are necessary or appropriate
to minimize the compliance burden, if
any, on small entities while achieving
the intended purposes of the rule.
Nonetheless, the Commission has
adopted a provision allowing covered
persons to petition the Commission for
an exemption from the Rule if
application of the rule’s requirements is

1234,

not necessary to prevent the acts or
practices to which the rule relates.

VI. Other Matters

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs has
designated this rule as not a “major
rule,” as defined by 5 U.S.C. 804(2).

VII. Final Rule Language

List of Subjects in 16 CFR Part 323

Labeling, U.S. origin.
m For the reasons stated in the preamble,
the Federal Trade Commission adds part
323 to subchapter C of title 16 of the
Code of Federal Regulations as follows:

PART 323—MADE IN USA LABELING

Sec.

323.1 Definitions.

323.2 Prohibited acts.

323.3 Applicability to mail order
advertising.

323.4 Enforcement.

323.5 Relation to Federal and State laws.

323.6 Exemptions.

Authority: 15 U.S.C. 45a.

§323.1 Definitions.

As used in this part:

(a) The term Made in the United
States means any unqualified
representation, express or implied, that
a product or service, or a specified
component thereof, is of U.S. origin,
including, but not limited to, a
representation that such product or
service is “made,” “manufactured,”
“built,” “produced,” “created,” or
“crafted” in the United States or in
America, or any other unqualified U.S.-
origin claim.

(b) The terms mail order catalog and
mail order promotional material mean
any materials, used in the direct sale or
direct offering for sale of any product or
service, that are disseminated in print or
by electronic means, and that solicit the
purchase of such product or service by
mail, telephone, electronic mail, or
some other method without examining
the actual product purchased.

§323.2 Prohibited acts.

In connection with promoting or
offering for sale any good or service, in
or affecting commerce as ‘““‘commerce” is
defined in section 4 of the Federal Trade
Commission Act, 15 U.S.C. 44, it is an
unfair or deceptive act or practice
within the meaning of section 5(a)(1) of
the Federal Trade Commission Act, 15
U.S.C. 45(a)(1), to label any product as
Made in the United States unless the
final assembly or processing of the
product occurs in the United States, all
significant processing that goes into the
product occurs in the United States, and
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all or virtually all ingredients or
components of the product are made
and sourced in the United States.

§323.3 Applicability to mail order
advertising.

To the extent that any mail order
catalog or mail order promotional
material includes a seal, mark, tag, or
stamp labeling a product Made in the
United States, such label must comply
with § 323.2.

§323.4 Enforcement.

Any violation of this part shall be
treated as a violation of a rule under
section 18 of the Federal Trade
Commission Act, 15 U.S.C. 57a,
regarding unfair or deceptive acts or
practices.

§323.5 Relation to Federal and State laws.

(a) In general. This part shall not be
construed as superseding, altering, or
affecting the application of any other
federal law or regulation relating to
country-of-origin labeling requirements,
including but not limited to the Federal
Meat Inspection Act, 21 U.S.C. 601 et
seq., the Poultry Products Inspection
Act, 21 U.S.C. 451 et seq., and the Egg
Products Inspection Act, 21 U.S.C. 1031
et seq. In addition, this part shall not be
construed as superseding, altering, or
affecting any other State statute,
regulation, order, or interpretation
relating to country-of-origin labeling
requirements, except to the extent that
such statute, regulation, order, or
interpretation is inconsistent with the
provisions of this part, and then only to
the extent of the inconsistency.

(b) Greater protection under State law.
For purposes of this section, a State
statute, regulation, order, or
interpretation is not inconsistent with
the provisions of this part if the
protection such statute, regulation,
order, or interpretation affords any
consumer is greater than the protection
provided under this part, as determined
by the Commission on its own motion
or upon the petition of any interested
party.

§323.6 Exemptions.

Any person to whom this Rule applies
may petition the Commission for a
partial or full exemption. The
Commission may, in response to
petitions or on its own authority, issue
partial or full exemptions from this part
if the Commission finds application of
the Rule’s requirements is not necessary
to prevent the acts or practices to which
the Rule relates. The Commission shall
resolve petitions using the procedures
provided in § 1.25 of this chapter. If
appropriate, the Commission may
condition such exemptions on

compliance with alternative standards
or requirements to be prescribed by the
Commission.

By direction of the Commission.
April J. Tabor,
Secretary.

The following Appendices will not
Appear in the Code of Federal
Regulations.

Appendix I: Statement of Commissioner
Rohit Chopra Joined by Chair Lina
Khan and Commissioner Rebecca Kelly
Slaughter

Today, the Commission has voted to adopt
a final Made in USA rule. The final rule
reflects a substantial number of comments
from the public, which overwhelmingly
supported this policy change by the
Commission. By formally codifying this rule,
the Commission has activated a broader
range of remedies, including the ability to
seek redress, damages, penalties, and other
relief from those who lie about a Made in
USA label. The rule will especially benefit
small businesses that rely on the Made in
USA label, but lack the resources to defend
themselves from imitators.

Absent this rule, the Commission would be
unable to seek this full set of sanctions.
Importantly, this is a “restatement rule,”
which affirms longstanding guidance and
legal precedent with respect to Made in USA
labels—thereby imposing no new obligations
on manufacturers and sellers. Because of the
stricter sanctions they trigger, restatement
rules such as this one will increase fraud
deterrence and ensure that victims can be
made whole.

Background on the FTC’s Permissive Policy
on Made in USA Fraud

For decades, there has been a bipartisan
consensus among Commissioners that Made
in USA fraud should not be penalized. In my
view, this policy posture was in direct
contravention of both the letter and spirit of
the law Congress enacted.

In 1994, shortly after the North American
Free Trade Agreement took effect, Congress
enacted legislation to protect the integrity of
our national brand by explicitly authorizing
the FTC to trigger penalties and other relief
for Made in USA fraud, but only after
formally codifying a rule.? However, the
Commission never even proposed one.2

Instead, over the past quarter century,
Commissioners implemented a highly
permissive Made in USA fraud policy, where
violators faced essentially no consequences
whatsoever. Even in cases of blatant abuse of
the Made in USA label, Commissioners
routinely voted to allow wrongdoers to settle
for no restitution, no forfeiture of ill-gotten
gains, no admission or findings of liability,

1See 15 U.S.C. 45a.

2 See generally Statement of Commissioner Rohit
Chopra Regarding Activating Civil Penalties for
Made in USA Fraud (Apr. 17, 2019), https://
www.ftc.gov/public-statements/2019/04/statement-
commissioner-rohit-chopra-regarding-activating-
civil-penalties.

and no notice to victims.3 In adopting this
rule, the Commission acknowledges that this
longstanding policy was misguided and
agrees that the codification of today’s final
rule is long overdue.

Noteworthy Provisions of the Final Rule

In 2019, TINA.org filed a petition with the
Commission to promulgate a rule, given the
rampant Made in USA fraud across sectors of
the economy. In 2020, the Commission
issued a Notice of Proposed Rulemaking and
then analyzed a substantial number of
comments from producers, consumers,
foreign governments, and others.* After
considering these comments, the
Commission has adopted a rule consistent
with the authority granted by Congress in
1994. There are several aspects worthy of
brief discussion.

First, the Commission has codified the “all
or virtually all”” standard, consistent with the
FTC’s longstanding Enforcement Policy
Statement on U.S. Origin Claims.5 This
standard covers unqualified claims. The
Commission must protect the public from
deception, and the agency declines to adopt
alternative approaches, as explained in the
final rule.

Second, the Commission has outlined a
definition of “label” consistent with the
Commission’s expertise on labeling. While
the Commission declines to adopt a
definition that includes a list of specific
examples, such as restaurant menus, the
definition of label does extend beyond labels
physically affixed to a product. As described
in the rule, other depictions of labels are also
covered; in some circumstances, labels
appearing online may also be subject to the
rule.¢ The Commission declines to cover
advertising more broadly, as this is
inconsistent with the authority granted by
Congress.

Third, there was considerable interest in
the rulemaking from farmers, ranchers, and
others in the meat and agricultural industry,
with the majority of comments arguing in
favor of stricter standards. The rule declines
to grant an exemption sought by the
meatpacking industry, as this would be
inconsistent with the Commission’s authority
prescribed by Congress under the Packers
and Stockyards Act.” However,
contemporaneous with the FTC’s vote today,
the U.S. Department of Agriculture has
announced that it will be conducting a top-
to-bottom review of its labeling standard.
USDA has previously acknowledged that its

3Even without a final rule, Commissioners could
have sought more in administrative settlements,
given that much of the Made in USA fraud detected
by Commission staff met the definition of
“dishonest or fraudulent” in Section 19 of the FTC
Act. 15 U.S.C. 57b. Instead, Commissioners
routinely accepted settlements with no meaningful
relief at all.

4The Commission received over 700 comments in
response to its Notice of Proposed Rulemaking on
Made in USA labeling. See FTC Seeks Comments
on MUSA Rulemaking, Matter No. P074204, Docket
ID FTC-2020-0056 (July 16, 2020), https://
www.regulations.gov/docket/FTC-2020-0056.

5 See “Made in USA” and Other U.S. Origin
Claims, 62 FR 63756 (Dec. 2, 1997).

6 See 16 CFR 323.3.

7See 7 U.S.C. 227.


https://www.regulations.gov/docket/FTC-2020-0056
https://www.regulations.gov/docket/FTC-2020-0056
https://www.ftc.gov/public-statements/2019/04/statement-commissioner-rohit-chopra-regarding-activating-civil-penalties
https://www.ftc.gov/public-statements/2019/04/statement-commissioner-rohit-chopra-regarding-activating-civil-penalties
https://www.ftc.gov/public-statements/2019/04/statement-commissioner-rohit-chopra-regarding-activating-civil-penalties
https://www.ftc.gov/public-statements/2019/04/statement-commissioner-rohit-chopra-regarding-activating-civil-penalties
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“Product of USA” designation may be
deceptive. I am extremely grateful to
Secretary Tom Vilsack and USDA staff for the
action they are taking.

I hope the USDA will study the FTC’s
rulemaking record carefully and come to the
same conclusion I have: The USDA’s Product
of USA standard is misleading and distorts
competition in the retail market for beef and
other products. I also believe that unqualified
“Product of USA” claims for meat products
are only appropriate when the animal was
born, raised, and slaughtered in the United
States. Given our shared jurisdiction, I expect
that the Commission will deepen its
partnership with the USDA and closely
coordinate on any enforcement proceeding
with respect to retail sales of meat and other
products.

Conclusion

The Commission appreciates the
substantial public interest in protecting the
Made in USA brand. The final rule provides
substantial benefits to the public by
protecting businesses from losing sales to
dishonest competitors, and protecting
families seeking to purchase American-made
goods. More broadly, this long-overdue rule
is an important reminder that the
Commission must do more to use the
authorities explicitly authorized by Congress
to protect market participants from fraud and
abuse. I thank my fellow Commissioners and
members of the Commission staff who
contributed to the development of this final
rule, as well as members of the public for
their thoughtful contributions.

Appendix II: Dissenting Statement of
Commissioner Christine S. Wilson

Today the Commission announces a Final
Rule with respect to “Made in USA” (MUSA)
labels. I support the FTC’s prosecution of
MUSA fraud ! and supported its
consideration of a rule that addresses
deceptive MUSA claims on labels, consistent
with the authority granted to the FTC by
Congress in Section 45a. The Rule

1T have voted to support every MUSA
enforcement action recommended to the
Commission by staff since joining the Commission.
See In the Matter of Gennex Media, LLC No. C—4741
(Apr. 2021), https://www.ftc.gov/system/files/
documents/cases/2023122gennexmediafinalorder.
pdf; In the Matter of Chemence, Inc., et al., No. 4738
(Feb. 2021), https://www.ftc.gov/system/files/
documents/cases/2021-02-10_chemence_admin_
order.pdf; In the Matter of Williams-Sonoma, Inc.,
No. G-4724 (July 2020), https://www.ftc.gov/
system/files/documents/cases/2023025c4724
williamssonomaorder.pdf; U.S. v. iSpring Water
Systems, LLC, et al., No. 1:16—cv—1620—-AT (N.D.
Ga. 2019); https://www.ftc.gov/system/files/
documents/cases/172_3033_ispring_water_systems_
-_stipulated_order.pdf; In the Matter of Sandpiper
Gear of California, Inc. et al., No. 182-3095, https://
www.ftc.gov/enforcement/cases-proceedings/182-
3095/sandpiper-california-inc-et-al-matter;
Underground Sports d/b/a Patriot Puck, et al., No.
182-3113 (April 2019), https://www.ftc.gov/
enforcement/cases-proceedings/182-3113/
underground-sports-inc-doing-business-patriot-
puck-et-al; In the Matter of Nectar Sleep, LLC,
No.182-3038 (Sept. 2018), https://www.ftc.gov/
enforcement/cases-proceedings/182-3038/nectar-
brand-Ilc.

announced today, however, exceeds that
authority.

Section 45a of the FTC Act—the provision
pursuant to which we advance this Rule—
authorizes the Commission to issue rules
governing MUSA claims on products “with
a ‘Made in the U.S.A.” or ‘Made in America’
label, or the equivalent thereof.” The
provision is titled ‘“Labels on products” and
repeatedly references “labels.” The
Commission nonetheless has chosen to
promulgate a rule that could be read to cover
all advertising, not just labeling.

This Rule is not supported by the plain
language of 45a. It is clear Congress intended
to extend rulemaking authority over the
many potential variations (or “‘equivalents”)
of “Made in the U.S.A.” or “Made in
America” claims that may be found on labels,
not labels and claims made in advertising or
marketing. The legislative history for Section
45a supports this interpretation. Specifically,
the Conference Report on H.R. 3355
discusses any label characterizing ““a product
as ‘Made in the U.S.A.’ or the equivalent
thereof,” signaling Congress’ intent that the
statute should cover not just literal
invocations of “Made in the U.S.A.,” but also
equivalents to that claim (i.e., Made in
America, American Made, and so on).2

The Commission’s Rule defines the term
far more broadly than any FTC precedent,
and in a way that, in my view, exceeds our
statutory grant of rulemaking authority.3 The
Rule we issue today will cover not just labels,
but all:

“materials, used in the direct sale or direct
offering for sale of any product or service,
that are disseminated in print or by
electronic means, and that solicit the
purchase of such product or service by mail,
telephone, electronic mail, or some other
method without examining the actual
product purchased’ 4 that include “a seal,
mark, tag, or stamp labeling a product Made
in the United States.” 5

This language could bring within the scope
of the Rule stylized marks in online
advertising or paper catalogs and potentially
other advertising marks, such as hashtags,
that contain MUSA claims.6

In the statement I issued when the
Commission sought comment on this

2Conf. Rep. on H.R. 3355 (filed in House
(8/21/1994)).

3 Several commenters echoed the concerns I
raised in my statement when the Commission
sought comment on this proposed Rule and those
raised by Commissioner Phillips. See Council for
Responsible Nutrition Comment; Personal Care
Products Council Comment; National Association of
Manufacturers Comment; Anonymous Comment
592.

4 See Part 323.1(b).

5 See Part 323.3.

6 Guidance on the definition of “label” can be
found in analogous FTC rules and guides in a
variety of contexts. There, “labels’ repeatedly have
been defined as a distinct subcategory of advertising
(in other words, not coterminous with advertising)1
and have been described as objects attached to a
product or its packaging.1 Given both the statutory
guidance Congress provided when it drafted this
statute, and precedent concerning the term “label”
in FTC rules and guides, the Commission has ample
landmarks to draft a Rule that falls within its
jurisdictional boundaries.

proposed Rule, I noted that were Congress
drafting this statute now, it might choose
language to encompass those broader
contexts, including online advertising.” But
there was no plausible argument to be made
that the ordinary meaning of the text when
enacted in 1994 encompassed online
advertising—a period when online shopping
was largely unfamiliar to most consumers.8
As it happens, the Senate recently passed the
Country of Origin Labeling Online Act
(COOL Act), which prohibits deceptive
country-of-origin representations. There
Congress did, in fact, specify its application
to labeling as well as other forms of online
advertising:

it shall be unlawful to make any false or
deceptive representation that a product or its
parts or processing are of United States origin
in any labeling, advertising, or other
promotional materials, or any other form of
marketing, including marketing through
digital or electronic means in the United
States.?

This language, in contrast to Section 45a,
leaves no doubt it applies to labeling and
advertising and confirms Congress views
“labeling” as distinct from “advertising or
other promotional materials,” including in an
online context.

To the extent the Commission seeks to
issue a broader prohibition on Made in USA
fraud, as Commissioner Chopra asserted
when the Commission sought comment on
this Rule, it has other options. The
Commission can institute a rulemaking
proceeding pursuant to Section 18 of the FTC
Act. Several commenters suggested that
rather than promulgate a limited rule for
labeling claims, the Commission should
conduct a full proceeding to address all
advertising claims.1® The Commission has
not taken this action. The Commission
alternatively could work with Congress to
effectuate the passage of the COOL Act,
which would appear to moot this Rule if
enacted.

Accordingly, because this Rule exceeds the
scope of authority granted by Congress to the
FTC, I dissent. I do not support creatively
and expansively interpreting the agency’s
jurisdiction with respect to rulemaking
authority.

The Commission, for more than 80 years,
built a comprehensive program to ensure

7 Statement of Commissioner Christine S. Wilson
Concurring in Part, Dissenting in Part, Notice of
Proposed Rulemaking related to Made in USA
Claims (June 22, 2020), https://www.ftc.gov/system/
files/documents/public_statements/1577099/
p074204musawilsonstatementrev.pdyf.

8Report: Americans Going Online . . . Explosive
Growth, Uncertain Destinations, Pew Research
Center (Oct. 16, 1995) (noting “most consumers are
still feeling their way through cyberspace . . . [and]
have yet to begin purchasing goods and services
online”), available at: https://www.people-
press.org/1995/10/16/americans-going-online-
explosive-growth-uncertain-destinations/.

9U.S. Innovation and Competition Act, S. 1260,
Section 2510, 117th Cong. (June 8, 2021), https://
www.democrats.senate.gov/imo/media/doc/
DAV21A48.pdf.

10 See UIUC Accounting Group Comment; Shirley
Boyd Comment; UIUG—BADM Comment; Senators
Comment; United Steelworkers Comment; Women
Involved in Farm Economics/Pam Potthoff Beef
Chairman Comment.
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consumers can trust “Made in the USA”
claims.1? My colleagues believe the
Commission’s 80 year MUSA enforcement
program was a failure and only a rule and the
imposition of penalties will deter false
MUSA claims. I believe administrative
consents, which were an integral part of this
program, can be an appropriate remedy to
address deceptive MUSA claims, consistent
with the views of bipartisan Commissions
during the last 25 years. I support seeking
monetary relief where appropriate but cannot
support acting outside the constraints of our
legislative authority.12

I fear as well this Commission’s desire to
promulgate or utilize our regulatory authority
in ways that exceed the boundaries of
underlying statutes and corresponding
Congressional intent will continue. The
Supreme Court’s recent decision in AMG 13
has eliminated the FTC’s ability to seek
equitable monetary relief under Section 13(b)
of the FTC Act to compensate consumers.
Thus, the temptation to test the limits of our
remaining sources of authority is strong. I
urge my colleagues to pause. Previous FTC
forays into areas outside its jurisdictional
authority have resulted in swift
condemnation from the courts and
Congress.1* Expansive interpretations of our

11 The FTC has issued over 150 closing letters to
companies making misleading U.S.-origin claims.
Made in USA Workshop Report at 3 (June 2020).
Companies only receive closing letters if they
demonstrate to staff they will come into compliance
with the FTC’s Enforcement Policy Statement on
“Made in the USA.” The staff’'s workshop report
explains “‘companies often produce substantiation
for updated claims to the FTC staff, and then
present a plan that includes training staff, updating
online marketing materials (e.g., company websites
and social media platforms), updating hardcopy
marketing materials (e.g., product packaging,
advertisements, tradeshow materials), and working
with dealers, distributors, and third-party retailers
to ensure downstream claims are in compliance.”
Id. at 3 n.7. The FTC has also settled over 25
enforcement actions, charging that companies
refused to come into compliance or engaged in
outright fraud. Id.

12T would note as well that seeking civil penalties
for deceptive MUSA claims, as defined under the
Commission’s Rule, could have adverse market
effects. Excessive penalties, divorced from harm,
can result in over-deterrence. Importantly, the costs
associated with over-deterrence are likely to
increase with the expansiveness of the definition of
labelling.

13 AMG v. FTC, slip op No. 19-508 (Apr. 22,
2021), https://www.supremecourt.gov/opinions/
20pdf/19-508_16gn.pdf.

14 See Federal Trade Commission Improvements
Act of 1980, Public Law 96-252, 94 Stat. 374 (1980)
(reforming the ability of the FTC to promulgate
rules by requiring a multi-step process with public
comment and subject to Congressional review). This
Act also authorized $255 million in funding for the
Commission and was the first time since 1977 the
agency was funded through the traditional funding
process after the backlash from Congress over its
rulemaking activities. See Kintner, Earl, et al., “The
Effect of the Federal Trade Commission
Improvements Act of 1980 on the FTC’s
Rulemaking and Enforcement Authority,” 58 Wash.
U. Law Rev. 847 (1980); see also J. Howard Beagles
III and Timothy J. Muris, FTC Consumer Protection
at 100: 1970s Redux or Protecting Markets to Protect
Consumers?, 83 Geo. Wash. L. Rev. 2157 (2015)
(describing the “disastrous failures’ of the FTC in
the 1970s and the 1980s from enforcement and

rulemaking authority will not engender
confidence among members of Congress who
have in the past expressed qualms about the
FTC’s history of frolics and detours.?

[FR Doc. 2021-14610 Filed 7-13-21; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2020-F-1289]
Food Additives Permitted in Feed and

Drinking Water of Animals;
Selenomethionine Hydroxy Analogue

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA, we, or the
Agency) is amending the regulations for
food additives permitted in feed and
drinking water of animals to provide for
the safe use of selenomethionine
hydroxy analogue as a source of
selenium in feed for beef and dairy
cattle. This action is in response to a
food additive petition filed by Adisseo
France S.A.S.

DATES: This rule is effective July 14,
2021. See section V of this document for
further information on the filing of
objections. Submit either electronic or
written objections and requests for a

regulatory overreach and quoting Jean Carper, The
Backlash at the FTC, Wash. Post, C1 (Feb. 6, 1977)
(describing the backlash from Congress at the FTC,
after a period of intense rulemaking activity
culminating in the agency’s being dubbed the
“National Nanny”)); see also Alex Propes, Privacy
and FTC Rulemaking: A Historical Context, IAB
(Nov. 6, 2018) (discussing how the FTC’s
rulemaking history could be influencing
Congressional comfort with vesting the FTC with
additional privacy authority), https://www.iab.com/
news/privacy-ftc-rulemaking-authority-a-historical-
context/.

15 See Transcript: Oversight of the Federal Trade
Commission: Strengthening Protections for
Americans’ Privacy and Data Security (May 8,
2019), available at: https://docs.house.gov/
meetings/IF/IF17/20190508/109415/HHRG-116-
IF17-Transcript-20190508.pdf. At this Hearing, Rep.
McMorris Rogers stated: “In various proposals,
some groups have called for the FTC to have
additional resources and authorities. I remain
skeptical of Congress delegating broad authority to
the FTC or any agency. However, we must be
mindful of the complexities of this issue as well as
the lessons learned from previous grants of
rulemaking authority to the Commission.”
Transcript at 8-9. Rep. Walden similarly stated: ‘it
has been a few decades, but there was a time when
the FTC, as we heard, was given broad rulemaking
authority but stepped past the bounds of what
Congress and the public supported. This required
further congressional action and new restrictions on
the Commission.” Transcript at 62.

hearing on the final rule by August 13,
2021.

ADDRESSES: You may submit objections
and requests for a hearing as follows.
Please note that late, untimely filed
objections will not be considered.
Electronic objections must be submitted
on or before August 13, 2021. The
https://www.regulations.gov electronic
filing system will accept objections until
11:59 p.m. Eastern Time at the end of
August 13, 2021. Objections received by
mail/hand delivery/courier (for written/
paper submissions) will be considered
timely if they are postmarked or the
delivery service acceptance receipt is on
or before that date.

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting objections.
Objections submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
objection will be made public, you are
solely responsible for ensuring that your
objection does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
objection, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit an objection
with confidential information that you
do not wish to be made available to the
public, submit the objection as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper objections
submitted to the Dockets Management
Staff, FDA will post your objection, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2020-F-1289 for “Food Additives
Permitted in Feed and Drinking Water


https://docs.house.gov/meetings/IF/IF17/20190508/109415/HHRG-116-IF17-Transcript-20190508.pdf
https://docs.house.gov/meetings/IF/IF17/20190508/109415/HHRG-116-IF17-Transcript-20190508.pdf
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of Animals; Selenomethionine Hydroxy
Analogue.” Received objections, those
filed in a timely manner (see
ADDRESSES), will be placed in the docket
and, except for those submitted as
“Confidential Submissions,” publicly
viewable at https://www.regulations.gov
or at the Dockets Management Staff
between 9 a.m. and 4 p.m., Monday
through Friday, 240-402-7500.

¢ Confidential Submissions—To
submit an objection with confidential
information that you do not wish to be
made publicly available, submit your
objections only as a written/paper
submission. You should submit two
copies in total. One copy will include
the information you claim to be
confidential with a heading or cover
note that states “THIS DOCUMENT
CONTAINS CONFIDENTIAL
INFORMATION.” The Agency will
review this copy, including the claimed
confidential information, in its
consideration of objections. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public
viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your objections and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdyf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper objections
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852, 240-402—-7500.

FOR FURTHER INFORMATION CONTACT:
Chelsea Cerrito, Center for Veterinary
Medicine, Food and Drug
Administration, 7519 Standish P1.
(HFV-221), Rockville, MD 20855, 240—
402-6729, chelsea.cerrito@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In a document published in the
Federal Register of May 11, 2020 (85 FR
27692), FDA announced that we had
filed a food additive petition (animal
use) (FAP 2312) submitted by Adisseo
France S.A.S.; Immeuble Antony Parc II,
10 Place du Général de Gaulle, 92160
Antony, France. The petition proposed
that the regulations for food additives
permitted in feed and drinking water of
animals be amended to provide for the
safe use of selenomethionine hydroxy
analogue as a source of selenium in feed
for beef and dairy cattle.

I1. Conclusion

FDA concludes that the data establish
the safety and utility of
selenomethionine hydroxy analogue as
a source of selenium in feed for beef and
dairy cattle and that the food additive
regulations should be amended as set
forth in this document.

III. Public Disclosure

In accordance with §571.1(h) (21 CFR
571.1(h)), the petition and documents
we considered and relied upon in
reaching our decision to approve the
petition will be made available for
public disclosure (see FOR FURTHER
INFORMATION CONTACT). As provided in
§571.1(h), we will delete from the
documents any materials that are not
available for public disclosure.

IV. Analysis of Environmental Impact

We have determined under 21 CFR
25.32(r) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

V. Objections and Hearing Requests

Any person who will be adversely
affected by this regulation may file with
the Dockets Management Staff (see
ADDRESSES) either electronic or written
objections. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event

that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection.

List of Subjects in 21 CFR Part 573

Animal feeds, Food additives.

Therefore, 21 CFR part 573 is
amended as follows:

PART 573—FOOD ADDITIVES
PERMITTED IN FEED AND DRINKING
WATER OF ANIMALS

m 1. The authority citation for part 573
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

m 2.In §573.920, revise paragraphs
(a)(6), (h)(2) and (3) introductory text to
read as follows:

§573.920 Selenium.

(a) * k%
(6) Paragraphs (b) through (h) of this
section provide the currently acceptable

levels of selenium supplementation.
* * * * *

(h)* N

(2) Selenium, as selenomethionine
hydroxy analogue, is added to feed as
follows:

(i) In complete feed for chickens,
turkeys, swine, beef cattle, and dairy
cattle at a level not to exceed 0.3 ppm.

(ii) In feed supplements for limit
feeding for beef cattle at a level not to
exceed an intake of 3 milligrams per
head per day.

(ii1) In salt-mineral mixtures for free-
choice feeding for beef cattle up to 120
parts per million in a mixture for free-
choice feeding at a rate not to exceed an
intake of 3 milligrams per head per day.

(3) To assure safe use of the additive,
in addition to the other information
required by the Federal Food, Drug, and
Cosmetic Act, the label and labeling of
selenomethionine hydroxy analogue in

its packaged form shall contain:
* * * * *

Dated: July 7, 2021.

Janet Woodcock,

Acting Commissioner of Food and Drugs.
Dated: July 12, 2021.

Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2021-15072 Filed 7-13-21; 8:45 am]
BILLING CODE 4164-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2019-F-5401]
Food Additives Permitted in Feed and

Drinking Water of Animals;
Guanidinoacetic Acid

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA, we, or the
Agency) is amending the regulations for
food additives permitted in feed and
drinking water of animals to provide for
the safe use of guanidinoacetic acid as

a precursor of creatine in poultry feeds.
This action is in response to a food
additive petition filed by Alzchem
Trostberg GmbH.

DATES: This rule is effective July 14,
2021. See section V of this document for
further information on the filing of
objections. Submit either electronic or
written objections and requests for a
hearing on the final rule by August 13,
2021.

ADDRESSES: You may submit objections
and requests for a hearing as follows.
Please note that late, untimely filed
objections will not be considered.
Electronic objections must be submitted
on or before August 13, 2021. The
https://www.regulations.gov electronic
filing system will accept comments
until 11:59 p.m. Eastern Time at the end
of August 13, 2021. Objections received
by mail/hand delivery/courier (for
written/paper submissions) will be
considered timely if they are
postmarked or the delivery service
acceptance receipt is on or before that
date.

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting objections.
Objections submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
objection will be made public, you are
solely responsible for ensuring that your
objection does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note

that if you include your name, contact
information, or other information that
identifies you in the body of your
objection, that information will be
posted on https://www.regulations.gov.
¢ If you want to submit an objection
with confidential information that you
do not wish to be made available to the
public, submit the objection as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and ‘“‘Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper objections
submitted to the Dockets Management
Staff, FDA will post your objection, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2019-F-5401 for “Food Additives
Permitted in Feed and Drinking Water
of Animals; Guanidinoacetic Acid.”
Received objections, those filed in a
timely manner (see ADDRESSES), will be
placed in the docket and, except for
those submitted as ‘“Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday, 240—402-7500.

¢ Confidential Submissions—To
submit an objection with confidential
information that you do not wish to be
made publicly available, submit your
objections only as a written/paper
submission. You should submit two
copies in total. One copy will include
the information you claim to be
confidential with a heading or cover
note that states “THIS DOCUMENT
CONTAINS CONFIDENTIAL
INFORMATION.” The Agency will
review this copy, including the claimed
confidential information, in its
consideration of objections. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public
viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your objections and you
must identify this information as

“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper objections
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852, 240—402-7500.
FOR FURTHER INFORMATION CONTACT:
Carissa Adams, Center for Veterinary
Medicine, Food and Drug
Administration, 7519 Standish Pl.
(HFV-221), Rockville, MD 20855, 240—
402-6283, Carissa.Adams@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In a document published in the
Federal Register of November 29, 2019
(84 FR 65717), FDA announced that we
had filed a food additive petition
(animal use) (FAP 2309) submitted by
Alzchem Trostberg GmbH, Dr.-Albert-
Frank-Str. 32, 83308 Trostberg,
Germany. The petition proposed that
the regulations for food additives
permitted in feed and drinking water of
animals be amended to provide for the
safe use of guanidinoacetic acid as a
precursor of creatine in poultry feeds.

1II. Conclusion

FDA concludes that the data establish
the safety and utility of guanidinoacetic
acid as a precursor of creatine in poultry
feeds and that the food additive
regulations should be amended as set
forth in this document.

II1. Public Disclosure

In accordance with §571.1(h) (21 CFR
571.1(h)), the petition and documents
we considered and relied upon in
reaching our decision to approve the
petition will be made available for
public disclosure (see FOR FURTHER
INFORMATION CONTACT). As provided in
§571.1(h), we will delete from the
documents any materials that are not
available for public disclosure.

IV. Analysis of Environmental Impact

We have determined under 21 CFR
25.32(r) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
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environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

V. Objections and Hearing Requests

Any person who will be adversely
affected by this regulation may file with
the Dockets Management Staff (see
ADDRESSES) either electronic or written
objections. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection.

List of Subjects in 21 CFR Part 573

Animal feeds, Food additives.

Therefore, 21 CFR part 573 is
amended as follows:

PART 573—FOOD ADDITIVES
PERMITTED IN FEED AND DRINKING
WATER OF ANIMALS

m 1. The authority citation for part 573
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.
m 2.In §573.496, revise the introductory
text and paragraphs (b) and (e)(2)(i) to
read as follows:

§573.496 Guanidinoacetic acid.

The food additive, guanidinoacetic
acid, may be safely used in poultry
feeds in accordance with the following
prescribed conditions:

* * * * *

(b) The additive is used or intended
for use at levels not to exceed 0.12
percent of the complete feed:

(1) To spare arginine in broiler
chicken and turkey feeds; or

(2) As a precursor of creatine in
poultry feeds.

* * * *
(e) * *x %
* *x %

(2)

(i) A statement to indicate the
maximum use level of guanidinoacetic
acid must not exceed 0.12 percent of the
complete feed for poultry; and
* * * * *

Dated: July 7, 2021.

Janet Woodcock,

Acting Commissioner of Food and Drugs.
Dated: July 12, 2021.

Xavier Becerra,

Secretary, Department of Health and Human
Services.

[FR Doc. 2021-15070 Filed 7—13—-21; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

[Docket No. OSHA-2020-0004]

RIN 1218-AD36

Occupational Exposure to COVID-19;
Emergency Temporary Standard

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Interim final rule; correction.

SUMMARY: OSHA is fixing minor errors
in the interim final rule published on
June 21, 2021, titled Occupational
Exposure to COVID-19; Emergency
Temporary Standard, including
correcting the docket number for
submission of comments related to
OSHA'’s information collection
estimates under the Paperwork
Reduction Act.

DATES: Effective July 14, 2021.

FOR FURTHER INFORMATION CONTACT:
Press inquiries: Frank Meilinger,
Director, OSHA Office of
Communications; telephone: (202) 693—
1999; email: meilinger.francis2@dol.gov.
For technical inquiries: Maureen
Ruskin, OSHA Directorate of Standards
and Guidance; telephone: (202) 693—
1955; email: ruskin.maureen@dol.gov.

SUPPLEMENTARY INFORMATION:

I. Summary and Explanation

On June 21, 2021, OSHA published an
interim final rule establishing an
emergency temporary standard (ETS) to
protect healthcare and healthcare
support service workers from
occupational exposure to COVID-19 in
settings where people with COVID-19

are reasonably expected to be present
(86 FR 32376). In the Dates section of
the preamble, the agency inadvertently
included an incorrect docket number for
submitting comments related to the
information collection estimates under
the Paperwork Reduction Act. The
agency is submitting this document to
correct this error.

In addition, in Section VI.B Economic
Feasibility, several table references were
incorrect or missing, some tables were
incorrectly numbered, and one
subsection heading was labeled
incorrectly. Those changes are shown in
the table below, titled “Table of Non-
substantive Corrections.”

II. Exemption From Notice-and-
Comment Procedures

OSHA has determined that these
corrections are not subject to the
procedures for public notice and
comment specified in the
Administrative Procedure Act (5 U.S.C.
553) or Section 6(b) of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
655(b)). This rulemaking only corrects
minor errors in the published rule and
does not affect or change any existing
rights or obligations. No stakeholder is
likely to object to these corrections.
Therefore, the agency finds good cause
that public notice and comment are
unnecessary under 5 U.S.C. 553(b)(3)(B),
29 U.S.C. 655(b), and 29 CFR 1911.5.

II1. Correction of Publication

In FR Doc. 2021-12428 appearing in
the Federal Register of June 21, 2021
(86 FR 32376), make the following
corrections in the DATES section of the
preamble.

On page 32376, in the second column,
the second full paragraph is corrected to
read as follows:

Comments due: Written comments,
including comments on any aspect of
this ETS and whether this ETS should
become a final rule, must be submitted
by July 21, 2021 in Docket No. OSHA—
2020-0004. Comments on the
information collection determination
described in Section VIL.K of the
preamble (OMB Review under the
Paperwork Reduction Act of 1995) may
be submitted by August 20, 2021 in
Docket Number OSHA—-2021-0003.

In addition, the agency provides the
following table, which contains a list of
corrections of minor, non-substantive
errors into section VI.B. These changes
are to five table references within the
text, six table numbers, and one
subsection heading.
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TABLE OF NON-SUBSTANTIVE CORRECTIONS

Page No. Original text Corrected text
Page 32519 ........ below shows the entities and employees ............cccceceennenee. Table VI.B.36 below shows the entities and employees.
Page 32537 ........ Table VI.B.4142 Table VI.B.41.
Page 32539 ........ Table VI.B.4344 Table VI.B.43.
Page 32540 ........ Table VIB.OT ..o Table VI.B.44.
Page 32541 ........ Table VILB.A2 .. Table VI.B.45.
Page 32542 ........ Table VIB.2 ... Table VI.B.46.
Page 32544 ........ (raw data from Table VI.B.4546, Row K) .......ccccecviniirieeninen. (raw data from Table VI.B.45, Row K).
Page 32544 ........ (Table VI.B.4546, ROW M) ....cccoiiiiiiiiiiieiieeeee e (Table VI.B.45, Row M).
Page 32544 ........ summarized in Row L of in Need for Specific Provisions ....... summarized in Row L of Table VI.B.44. In Need for Specific
Provisions.
Page 32544 ........ (see Table VI.B.4142 ..ot (see Table VI.B.41.
Page 32546 ........ d. Low-Case Sensitivity Analysis ....... Low-Case Sensitivity Analysis.
Page 32548 ........ Error! Reference source not found Table VI.B.A.1.

List of Subjects for 29 CFR part 1910

COVID-19, Disease, Health facilities,
Health, Healthcare, Incorporation by
reference, Occupational health and
safety, Public health, Quarantine,
Reporting and recordkeeping
requirements, Respirators, SARS—CoV-
2, Telework, Vaccines, Viruses.

Authority and Signature

James S. Frederick, Acting Assistant
Secretary of Labor for Occupational
Safety and Health, U.S. Department of
Labor, 200 Constitution Avenue NW,
Washington, DC 20210, authorized the
preparation of this document pursuant
to the following authorities: Sections 4,
6, and 8 of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 653, 655,
657); Secretary of Labor’s Order 8—-2020
(85 FR 58393 (Sept. 18, 2020)); 29 CFR
part 1911; and 5 U.S.C. 553.

James S. Frederick,

Acting Assistant Secretary of Labor for
Occupational Safety and Health.

[FR Doc. 2021-14326 Filed 7-13-21; 8:45 am]
BILLING CODE 4510-26—-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 926

[SATS No. MT-039-FOR; Docket No. OSM-
2020-0004; S1D1S SS08011000 SX064A000
212S180110; S2D2S SS08011000
SX064A000 21XS501520]

Montana Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement

(OSMRE), are approving an amendment
to the Montana abandoned mine land
(AML) reclamation plan (Montana Plan)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Montana proposed to repeal and
replace its existing AML Plan in
response to OSMRE’s request to amend
the Plan and to improve the readability
and efficiency of the document.
Montana also submitted a statutory
provision enacted by the State
legislature in 2007 regarding its AML
account for OSMRE approval.

DATES: Effective August 13, 2021.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Fleischman, Office of Surface
Mining Reclamation and Enforcement,
Dick Cheney Federal Building, 150 East
B Street, Casper, WY 82601-7032.
Telephone: (307) 261-6550. Email:
jfleischman@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Montana Plan

II. Submission of the Amendment

[I. OSMRE’s Findings

IV. Summary and Disposition of Comments
V. OSMRE’s Decision

VL. Procedural Determinations

I. Background on the Montana Plan

The Abandoned Mine Land
Reclamation Program was established
by Title IV of the Act (30 U.S.C. 1201
et seq.) in response to concerns over
extensive environmental damage caused
by past coal mining activities. The
program is funded by a reclamation fee
collected on each ton of coal that is
produced. The money collected is used
to finance the reclamation of abandoned
coal mines and for other authorized
activities. Section 405 of the Act allows
States and Indian Tribes to assume
exclusive responsibility for reclamation
activity within the State or on Indian
lands if they develop and submit to the
Secretary of the Interior for approval a
program (often referred to as a plan) for
the reclamation of abandoned coal
mines.

On October 24, 1980, the Secretary of
the Interior approved the Montana Plan.
You can find general background
information on the Montana Plan,
including the Secretary’s findings and
the disposition of comments, in the
October 24, 1980, Federal Register (45
FR 70445). OSMRE announced in the
July 9, 1990, Federal Register (55 FR
28022) the Director’s decision accepting
certification by Montana that it had
addressed all known coal-related
impacts in the State that were eligible
for funding under the Montana Plan.
You can also find later actions
concerning Montana’s AML Program
and Plan amendments at 30 CFR 926.25.

II. Submission of the Amendment

Under the authority of 30 CFR 884.15,
OSMRE directed Montana to update its
Plan by letter dated March 6, 2019
(Document ID No. OSM-2020-0004—
0003). OSMRE indicated that the
Montana Plan required revisions to meet
the requirements of SMCRA as revised
on December 20, 2006, under the Tax
Relief and Health Care Act of 2006 (Pub.
L. 109-432), and in response to changes
made to the implementing Federal
regulations as revised on November 14,
2008 (73 FR 67576) and February 5,
2015 (80 FR 6435). By letter dated
August 4, 2020 (Administrative Record
No. OSM-2020-0004—-0002), Montana
sent us an amendment to its State Plan
under SMCRA (30 U.S.C. 1201 et seq.).
Montana’s amendment is intended to
address all required amendments
identified in OSMRE’s letter dated
March 6, 2019. The State also proposed
additional changes as part of the State’s
initiative to improve the Plan’s
readability and operational efficiency.
The State also proposed a statutory
addition enacted by its legislature in
2007. Montana’s amendment will repeal
and replace the State’s existing
Abandoned Mine Lands (AML) Plan.

We announced receipt of the
proposed amendment in the December
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17, 2020, Federal Register (85 FR
81862). In the same document, we
opened the public comment period and
provided an opportunity for a public
hearing or meeting on the adequacy of
the amendment. We did not hold a
public hearing or meeting because none
were requested. The public comment
period ended on January 19, 2021.

III. OSMRE’s Findings

The following are the findings we
made concerning Montana’s amendment
under SMCRA and the Federal
regulations at 30 CFR 884.14 and
884.15. We are approving the
amendment as described below.

Montana’s Legislature enacted new
statutory language at 82—4—-1006, MCA
in 2007 regarding establishment,
management, and use of funds in the
State’s Abandoned Mine Reclamation
Account (Account). This new statute
establishes the State’s Abandoned Mine
Reclamation Account within the Federal
special revenue fund under existing 17—
2-102, MCA. The Federal special
revenue fund consists of money
deposited in the State treasury from
Federal sources, including trust income,
that is used for operation of the State
government. This is the appropriate
place to create an account for managing
Federal grant funds under SMCRA. The
applicable sections of 82—4-1006(1)
through (3), MCA properly identify
SMCRA AML Program funding sources,
handling of interest, uses of funds
including specific lands and waters
eligible for project funding under the
AML Program, and allowable
reclamation activities. The listed
eligible lands and waters as well as
reclamation activities are in accordance
with those allowed for certified States
under SMCRA Section 411. Creation of
such an account is required under
SMCRA Section 401(a), which requires
States to establish AML accounts for
grant funds. Montana has fulfilled that
responsibility by establishing its
Abandoned Mine Reclamation Account.

According to 82—4-1006(4), MCA
money in the Account that is subject to
restrictions on use pursuant to Federal
law, regulation, or grant conditions can
only be used for the established
purposes of the applicable Federal
provision. Montana’s Plan as revised
under this amendment, as well as
existing applicable statutory AML
provisions, demonstrate that Montana’s
AML activities are consistent with
SMCRA. Montana’s Plan will prioritize
addressing the impacts of historic
mining and will comply with all grant
requirements under 2 CFR part 200,
Uniform Administrative Requirements,
Cost Principles, and Audit

Requirements for Federal Awards.
However, 82—4-1006(4), MCA ensures
OSMRE grants, any abandoned mine
lands grant funding from other Federal
agencies, and any potential special
future OSMRE funding received will be
spent in accordance with applicable
Federal restrictions.

Furthermore, 82—4—1006(5), MCA
provides that unspent and
unencumbered money must remain in
the account at the end of the fiscal year
until spent or appropriated by the State
legislature. Montana’s certified AML
grants from OSMRE are typically
provided on a three-year performance
period, although this performance
period can be extended at the State’s
request. The performance period begins
when the AML grant agreement is
signed. If the State does not expend the
funds during the course of the
performance period they must return
the unused funds back to OSMRE.
However, the State can retain the
unspent funds to carry over to the next
year as long as it is within the
performance period.

Because Montana’s statutory language
at 82—4-1006, MCA fulfills a
requirement for the State to create AML
accounts for grant funds at SMCRA
section 401(a), all restrictions on
handling and use of funds are in
accordance with requirements for
certified States under SMCRA section
411, and all grant funds will be
managed in accordance with 2 CFR part
200, we are approving the addition of
82—4-1006, MCA.

A. Revisions to Montana’s Certified AML
Plan

Montana is repealing and replacing its
AML Plan with a simplified version that
is structured similarly to the Federal
AML Plan content requirements for
States at 30 CFR 884.13. Documentation
associated with Montana’s original AML
Program approval and subsequent Plan
revisions was included within the
State’s previous Plan, leading to a
lengthy and often duplicative document
that was difficult to navigate. Now,
Montana has made multiple editorial
changes for brevity and structural
alignment with Federal requirements as
well as updates consistent with the 2006
changes to SMCRA under the Tax Relief
and Health Care Act of 2006 (Pub. L.
109-432) and the associated changes to
the implementing Federal regulations
on November 14, 2008 (73 FR 67576),
and February 5, 2015 (80 FR 6435). In
order to simplify the Plan, the new
version omits large and lengthy
documentation that is now either
incorporated by reference, is no longer
applicable to Montana’s AML Program,

was in duplicate copy, was replaced by
updated information, or was never
required to be included in the Plan. All
changes are discussed below.

In order to simplify its Plan, Montana
is removing and referencing Federal
Register documentation regarding its
AML Program approval, Program and
Plan revisions, and certification of
completion of all known high priority
coal hazards. Removal and
incorporation by reference is
appropriate because these documents
are not required to be in the State Plan.

Throughout Montana’s revised Plan,
applicable State and Federal AML
statutes and regulations are referenced,
rather than incorporating the full text of
those provisions. This approach
decreases the overall volume of the Plan
and prevents the need to further revise
the Plan in the event of future statutory
or regulatory changes. This change
neither alters the statutes or regulations
that apply to Montana nor the State’s
authority or procedures for
implementing its certified AML
Program.

Montana’s revised Plan includes
subsections entitled Background on
Title IV of SMCRA, Background on the
Montana Plan, and Purpose of the 2019
Revision. Inclusion of narrative program
summaries is not required under the
Federal program. However, it does
provide background and context for the
State’s certified AML Plan and does not
conflict with the established AML Plan
content requirements at 30 CFR 884.13.

Montana’s revised Plan includes
copies of the Governor’s 1977 and 1995
letters, respectively, initially
designating the Department of State
Lands and, then later after an agency
reorganization, the Department of
Environmental Quality, as the agency
authorized to administer the State AML
Program and to receive and administer
grants under 30 CFR part 886. Because
Montana’s AML Program is certified, it
no longer receives grant funding from
OSMRE under Part 886, but rather
receives certified grant funding under
30 CFR part 885. While the 1977 and
1995 Governor’s letters should be
replaced with an updated version
reflecting the State’s certified grant
recipient status and that it receives
funding under 30 CFR part 885, the
designated State agency remains the
same as it was prior to certification.
Montana has incorporated the
Governor’s letters designating the
Department of Environmental Quality as
the agency authorized to administer the
State AML Program and receive and
administer grants in its Plan as required
under 30 CFR 884.13(a)(1). Montana
may replace these letters with an
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updated version without resubmitting
that change to OSMRE as an
amendment.

Montana provided an updated June
26, 2020, legal opinion from the State
Attorney General indicating that the
Department of Environmental Quality is
the designated agency with the
authority to conduct the AML Program
in accordance with all requirements of
SMCRA Title IV. Previous versions of
this opinion have been removed from
Montana’s Plan because they are
superseded by the new opinion.
Montana has incorporated the Attorney
General’s letter in its Plan as required
under 30 CFR 884.13(a)(2).

Federal regulations at 30 CFR
884.13(a)(3) require a description of the
policies and procedures of the State
agency, including the purposes of the
State reclamation program. Montana’s
Plan includes a Policies and Procedures
section that provides succinct
descriptions of, and legal citations for,
the purposes of its AML Program
consistent with 30 CFR 884.13(a)(3).

Montana’s revised Plan includes a
section entitled Ranking and Selection
that provides appropriate eligibility and
prioritization criteria for coal and
noncoal hazards based upon updated
Federal program requirements, as well
as the prioritization matrix Montana
uses to assess and prioritize potential
project areas for reclamation. This
section is consistent with the Plan
content requirements of 30 CFR
884.13(a)(3)(ii), which requires specific
criteria, consistent with SMCRA, for
ranking and identifying projects to be
funded.

Montana’s revised Plan includes a
Limited Liability and Authorization to
Proceed subsection under its Ranking
and Selection section that indicates the
State will comply with all applicable
requirements to extend Limited Liability
protections under SMCRA Section
405(1) to both coal and noncoal projects.
Reclamation projects will not be
undertaken without first receiving an
Authorization to Proceed from OSMRE.
This is in accordance with SMCRA
405(1) and consistent with 30 CFR
874.15 and 875.19, Limited Liability,
which now provide limited liability
coverage to certified State coal and
noncoal reclamation activities, unless
the costs or damages were the result of
gross negligence or intentional
misconduct.

Montana’s revised Plan includes a
section entitled Coordination With
Other Programs that indicates the State
will coordinate with other agencies and
offices including the Natural Resources
Conservation Service within the
Department of Agriculture (formerly

known as the Soil Conservation
Service), Indian Tribes, and OSMRE as
required, as well as multiple other State
and Federal entities. By indicating it
will coordinate and work with all
required agencies, as well as additional
agencies applicable in the State,
Montana’s proposed section is
consistent with the requirements of 30
CFR 884.13(a)(3)(iii).

To describe how land will be
acquired, managed, and disposed of,
Montana’s Plan includes a section
entitled Land Acquisition, Management
and Disposal that incorporates all
applicable State and Federal statutory
sections by reference. This ensures
activity will occur in accordance with
established State and Federal AML
Program requirements. Therefore,
Montana’s Plan includes the State’s
policies and procedures for land
acquisition, management, and
disposition consistent with the
requirements of 30 CFR 884.13(a)(3)(iv).

Montana’s revised Plan includes a
section entitled Reclamation on Private
Land and Rights of Entry that indicates
the State will follow guidelines in
SMCRA Section 407, 30 CFR part 882,
and the provisions in 82—-4-1006, —239,
—371, and —445, MCA regarding
reclamation work on private land. The
reference to SMCRA Section 407 is
incorrect and OSMRE advised Montana
that the reference should be to Section
408, Liens. Montana intends to correct
this reference in its Plan and does not
need to resubmit that change to OSMRE
as an amendment. Montana also
specifies that consent for entry will be
obtained before entering private land,
but if consent is denied procedures
outlined in 30 CFR part 877 and 82—4—
239, =371, and —445, MCA will be
followed. With the corrected citation,
this section of Montana’s Plan
accurately provides the State’s policies
and procedures for reclamation on
private lands and right of entry and is
therefore consistent with the Plan
content requirements of 30 CFR
884.13(a)(3)(v) and (vi).

Montana’s revised Plan includes a
section entitled Public Participation that
indicates which State and Federal laws
it will comply with pertaining to public
participation, notice, and comment
procedures for AML project activities
and in other actions such as
development of the AML Plan. Because
Montana’s proposed section provides
the procedures and processes it will
follow to ensure public participation
and involvement in the State
reclamation program and in preparation
of the State reclamation Plan, this
section is consistent with 30 CFR
884.13(a)(3)(vii).

As discussed above, Montana’s
revised Plan includes sections
responding to the requirements of 30
CFR 884.13(a)(3)(i) through (vii). These
sections provide updated descriptions
of the State’s policies and procedures
for conducting its AML Program
including: The purposes of the Program;
specific criteria for ranking and
identifying projects to be funded;
coordination of reclamation work
between the State and all applicable
State and Federal agencies; land
acquisition; reclamation on private land;
right of entry; and public involvement
in the State reclamation program. These
sections are simplified from previous
versions of the Plan to eliminate
unnecessary volume. Montana’s revised
Plan is consistent with the AML Plan
content requirements of 30 CFR
884.13(a)(3).

Federal regulations at 30 CFR
884.13(a)(4)(i) require a description of
the designated agency’s organization
and relationship to other State entities
that may participate in or augment the
State’s AML reclamation abilities.
Montana’s Plan includes a section
entitled Policies and Procedures,
Department Structure, that provides
these descriptions as well as an
organizational chart depicting the entire
Division of Environmental Quality and
the AML Program’s place within it.

Federal regulations at 30 CFR
884.13(a)(4)(ii) require a description of
the personnel staffing policies that will
govern assignments within the AML
Program. Montana’s revised Plan
includes a section entitled Staffing and
Personnel Policies that references
applicable personnel and procurement
policies such as the Age Discrimination
Act of 1975 and the Civil Rights Act of
1964 rather than incorporating full text
versions of these documents, which
were included in the previous version of
Montana’s Plan. This change does not
alter Montana’s personnel or
procurement procedures but decreases
the overall volume of the Plan while
still providing the information required
under 30 CFR 884.13(a)(4)(ii).

Federal regulations at 30 CFR
884.13(a)(4)(iii) require State purchasing
and procurement systems to meet the
requirements of Office of Management
and Budget Circular A-102, Attachment
0, relating to ““Grants and Cooperative
Agreements with State and Local
Governments”. Federal grantmaking
agencies were previously required to
issue a grants management common rule
to adopt governmentwide terms and
conditions for grants to States and local
governments. As a result, the
attachments to Circular A-102,
including Attachment 0 referenced in 30
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CFR 884.13(a)(4)(iii), have been
replaced by the grants management
common rule at 2 CFR part 200. The
Federal regulations have not yet been
updated to reflect this change; however,
it is reflected in the State’s revised Plan
under the section entitled Purchasing
and Procurement, which indicates its
purchasing and procurement policies
are consistent with 2 CFR part 200. This
section provides descriptions of
purchasing and procurement systems
consistent with the requirements of 30
CFR 884.13(a)(4)(iii).

Montana’s revised Plan includes a
Contractor Eligibility subsection under
the Purchasing and Procurement section
that indicates the State will comply
with SMCRA section 510(c) and 30 CFR
875.20 in determining the eligibility of
bidders on AML Program contracts
through the Applicant Violator System
(AVS). By referencing the applicable
Federal statute and regulation,
Montana’s revised Plan incorporates all
applicable contractor eligibility
requirements and is therefore consistent
with the Federal program at SMCRA
section 510(c) and 30 CFR 875.20.

Federal regulations at 30 CFR
884.13(a)(4)(iv) require a description of
the accounting system to be used by the
agency including specific procedures for
operation of the AML Fund. Montana’s
new Plan includes a section entitled
Accounting System that describes the
Statewide Accounting, Budgeting and
Human Resources System, how it
conforms to 2 CFR part 200, that funds
are safeguarded and accounted for, how
audits will be conducted and audit
recommendations implemented, and
programmatic and financial reports will
be made to OSMRE as required.

As discussed above, Montana’s
revised Plan includes four sections
providing revised descriptions of the
State’s administrative and management
structure: Department Structure;
Staffing and Personnel Policies;
Purchasing and Procurement; and
Accounting System. By providing all
required descriptions of the
administrative and management
structure of the State AML agency,
Montana’s revised Plan is consistent
with all AML Plan content requirements
under 30 CFR 884.13(a)(4).

Montana’s revised Plan includes
sections entitled Description of
Reclamation Activities, Montana AML
Problems, and Plan to Address Problems
that provide general descriptions
derived from available data of the
reclamation activities to be conducted
under the State Plan including: A map
showing the general location of known
or suspected eligible lands and waters;
a description of the problems occurring

on those lands and waters; and how the
Plan proposes to address each of the
problems. Because Montana is certified,
the State has already completed all
known high priority coal hazards. The
revised maps and information reflect the
State’s certified status, identifying
historic mining areas where AML
hazards may occur, as well as general
AML hazard types and abatement
strategies without identifying specific
project areas. Individual project
approval and funding are appropriately
handled through the Authorization to
Proceed process under 30 CFR
885.16(e). Montana’s revised Plan
sections entitled Description of
Reclamation Activities, Montana AML
Problems and Plan to Address Problems
are consistent with the AML Plan
content requirements of 30 CFR
884.13(a)(5) in providing general
descriptions of reclamation activities to
be conducted including maps,
descriptions of AML problems, and
descriptions of hazard abatement
strategies.

Montana’s revised Plan includes
sections entitled: Geographic Areas of
Montana; Montana Economic Base;
Significant Esthetic, Historic or
Cultural, and Recreational Values; and
Endangered and Threatened Plant, Fish,
and Wildlife Habitat that provide
general descriptions on each subject
derived from available data on the
conditions prevailing in the areas of the
state where reclamation may occur.
Montana has reduced the volume of
these sections by omitting unnecessary
documentation that was included in the
previous version of its Plan such as
detailed demographic information,
projected population growth rates,
graphics and charts depicting different
population and employment
parameters, and a map depicting the
general topographic regions of the state.
The omitted items were outdated and
not required to be in the Plan.
Montana’s revised Plan provides
descriptions of the prevailing conditions
in the State where reclamation may
occur consistent with the requirements
of 30 CFR 884.13(a)(6).

Montana’s revised Plan includes a
section entitled Additional Requirement
for Certified States and Indian Tribes
that provides a commitment to address
all eligible coal problems found or
occurring after certification as required
under 30 CFR 875.13(a)(3) and
875.14(b). Montana indicates it will
prioritize coal hazards over noncoal
hazards unless a noncoal hazard site
imminently threatens human health or
the environment, in which case, the
State will assess the need for taking
appropriate action in consultation with

OSMRE. By committing to give priority
to addressing eligible coal problems
found or occurring after certification as
required in 30 CFR 875.13(a)(3) and
875.14(b), Montana’s revised Plan is
consistent with the AML Plan content
requirements of 30 CFR 884.13(b).
Thus, we find that Montana’s Plan, as
amended, meets all content
requirements stipulated under 30 CFR
884.13 while also updating the Plan
consistently with changes made to the
Federal program in 2006, 2008, and
2015. Montana’s revised Plan, therefore,
meets the requirements of OSMRE’s
March 6, 2019 letter, and we approve it.

B. Sections Removed From the Montana
Plan

To simplify its revised Plan, Montana
removed and did not replace
extraneous, duplicate, and outdated
documentation from the repealed
version. A brief discussion of major
sections no longer included in
Montana’s Plan is as follows:

Montana has removed its outdated
AML hazard inventory, project
planning, and estimated cost
information. As a certified State, all
high priority coal hazards have now
been abated and such detailed project
planning is neither possible nor
required to be incorporated in
Montana’s Plan. Proposed projects are
now appropriately identified by the
State and approved by OSMRE through
the Authorization to Proceed processes
under 30 CFR 885.16(e).

Montana has removed the full text of
several statutory and regulatory
provisions from its Plan. As noted in the
section above, many statutes and
regulations are now incorporated by
reference rather than copied in the Plan.
However, some are removed and not
referenced or replaced in the Plan. This
action neither alters any existing
statutes or regulations, which will
continue to apply with full force and
effect, nor does it alter which statutes or
regulations apply to Montana’s certified
AML Program. Removals include: State
statutes establishing the Board of
Environmental Review; rules pertaining
to equal opportunity, handicapped
person’s preference, and purchasing;
and Americans With Disabilities Act
implementation plans. Similarly,
Montana has removed some Federal
regulation language, including previous
versions of 30 CFR 884.13 through
884.15 and 30 CFR 926.21, from its
Plan. This State and Federal language
was never required to be incorporated in
the State Plan. As such, removal is
appropriate.

Montana removed historic records
related to approval and revision of its
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AML Program such as transmittal
memos, records of public meetings, and
discussion records between the State
and OSMRE. Appendix A to the Plan
includes a chronological list of
significant Montana AML Program
historical events. The removed
historical documents are not required to
be included in the State Plan and
removal is therefore appropriate.

Montana has removed sections
entitled The New Interim Bond
Forfeiture Projects Initiative and The
New Bankrupt Surety Bond Forfeiture
Projects Initiative. To qualify for
reclamation under these programs, sites
must have been mined for coal or
affected by coal mining processes and
the site left in either an un-reclaimed or
inadequately reclaimed condition (1)
between August 4, 1977, and April 1,
1980 (the date on which the Secretary
of the Interior approved Montana’s
regulatory program pursuant to Section
503 of SMCRA), and any funds pursuant
to a bond or other financial guarantee or
from any other source that would be
available for reclamation and abatement
were not sufficient to provide for
adequate reclamation or abatement at
the site, or (2) between August 4, 1977,
and November 5, 1990, and the surety
of the mining operator became insolvent
during such period, and as of November
5, 1990, funds immediately available
from proceedings relating to such
insolvency or from any financial
guarantee or other source were not
sufficient to provide for adequate
reclamation or abatement of the site. In
addition, to qualify for reclamation or
abatement funding under the initiatives
cited above, such sites must have been
either Priority 1 or 2 sites pursuant to
section 403(a)(1) and (2) of SMCRA.
Because more than 30 years have passed
since any site could qualify for
reclamation under these requirements,
this part is no longer relevant to the
Montana Program. As such, removal of
the sections related to these initiatives
is appropriate.

Montana is repealing and not
replacing its Plan section entitled The
Grant Set Aside for Future Priority I-III
Coal, and AMD Abatement/Treatment
Program Initiative because it no longer
applies to the Montana Program. The
State retains its Trust Fund for future
expenditures on abandoned mine
reclamation (coal or noncoal) and its
OSMRE Trust (coal only). No new grant
funds are placed in these accounts and
interest earned is considered State funds
in accordance with 30 CFR 873.12.
Montana also has an approved interest-
bearing account earmarked for the
operation and maintenance of the Belt
Water Treatment Plant authorized via

letter from OSMRE dated July 21, 2010.
However, this is not a set-aside account
under SMCRA section 402(g)(6) and was
properly funded using Prior Balance
Replacement and Certified in Lieu
Funds. Although Montana is removing
this section from its Plan, its historically
approved and created accounts remain
in existence and are properly
administered through the State’s normal
operations and overseen by OSMRE
through routine oversight and grant
monitoring processes.

Montana is removing its Emergency
Reclamation Responsibility section
previously approved under SMCRA
sections 401(c)(5) and 410 and 30 CFR
877.14, and 30 CFR part 879. This
program only applied to emergency coal
hazards and is no longer applicable or
necessary under Montana’s certified
AML Program.

All content removal support
Montana’s goals of streamlining and
updating its Plan consistently with
updated Federal requirements as
required by OSMRE though its March 6,
2019 letter sent under the authority of
30 CFR 884.15. We therefore approve
these changes.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment, but none were received.

Federal Agency Comments

Pursuant to 30 CFR 884.15(a) and
884.14(a)(2), OSMRE solicited
comments on the proposed amendment
from various Federal agencies with an
actual or potential interest in the
Montana Plan on October 14, 2020
(Administrative Record No. OSM—-2020-
0004-0004). We did not receive any
comments.

Environmental Protection Agency (EPA)
Concurrence and Comments

OSMRE solicited EPA’s comments on
the proposed amendment
(Administrative Record No. OSM—-2020-
0004-0004). The EPA did not respond
to our request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

OSMRE solicited comments on the
proposed amendment from the SHPO
(Administrative Record No. OSM-2020—
0004—0004) and the ACHP
(Administrative Record No. OSM—-2020-
0004-0005). SHPO did not respond to
our request. By email dated December 4,
2020 (Administrative Record No. OSM-
2020—0004—-0006), ACHP indicated its
belief that the revised Plan did not have

any involvement with OSMRE’s
National Historic Preservation Act
(NHPA) Section 106 review process in
Montana, and therefore ACHP does not
have any comments on this Plan.
OSMRE agrees with ACHP’s assessment
that the revised Plan does not alter
OSMRE’s NHPA Section 106 review
process in Montana.

V. OSMRE'’s Decision

Based on the above findings, we are
approving Montana’s AML Plan
amendment that was submitted on
August 4, 2020.

To implement this decision, we are
amending the Federal regulations, at 30
CFR part 926, which codify decisions
concerning the Montana Plan. In
accordance with the Administrative
Procedure Act, this rule will take effect
30 days after the date of publication.
Generally, SMCRA requires that each
State with an AML program must have
an approved State regulatory program
pursuant to section 503 of the Act.
Section 503(a) of the Act requires that
the State’s program demonstrate that the
State has the capability of carrying out
the provisions of the Act and meeting its
purposes. SMCRA requires consistency
of State and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

This rule would not affect a taking of
private property or otherwise have
taking implications that would result in
private property being taken for
government use without just
compensation under the law. Therefore,
a takings implication assessment is not
required. This determination is based on
an analysis of the corresponding Federal
regulations.

Executive Orders 12866—Regulatory
Planning and Review and 13563—
Improving Regulation and Regulatory
Review

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget (OMB) will review all significant
rules. Pursuant to OMB guidance, dated
October 12, 1993, the approval of State
program amendments is exempted from
OMB review under Executive Order
12866. Executive Order 13563, which
reaffirms and supplements Executive
Order 12866, retains this exemption.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
reviewed this rule as required by
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Section 3(a) of Executive Order 12988.
The Department has determined that
this Federal Register document meets
the criteria of Section 3 of Executive
Order 12988, which is intended to
ensure that the agency review its
legislation and regulations to minimize
litigation; and that the agency’s
legislation and regulations provide a
clear legal standard for affected conduct,
rather than a general standard, and
promote simplification and burden
reduction. Because section 3 focuses on
the quality of Federal legislation and
regulations, the Department limited its
review under this Executive Order to
the quality of this Federal Register
document and to changes to the Federal
regulations. The review under this
Executive Order did not extend to the
language of the Montana Plan or to the
Plan amendment that the State of
Montana submitted.

Executive Order 13132—Federalism

This rule is not a “[plolicy that [has]
Federalism implications” as defined by
section 1(a) of Executive Order 13132
because it does not have “‘substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Instead, this rule
approves an amendment to the Montana
Plan submitted and drafted by that
State. OSMRE reviewed the submission
with fundamental federalism principles
in mind as set forth in sections 2 and
3 of the Executive order and with the
principles of cooperative federalism as
set forth in SMCRA. See, e.g., 30 U.S.C.
1201(f). As such, pursuant to section
503(a)(1) and (7) (30 U.S.C. 1253(a)(1)
and (7)), OSMRE reviewed Montana’s
amendment to ensure that it is “in
accordance with” the requirements of
SMCRA and “consistent with” the
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department of the Interior strives
to strengthen its government-to-
government relationship with Tribes
through a commitment to consultation
with Tribes and recognition of their
right to self-governance and tribal
sovereignty. We have evaluated this rule
under the Department’s consultation
policy and under the criteria in
Executive Order 13175 and have
determined that it has no substantial
direct effects on federally recognized
Tribes or on the distribution of power
and responsibilities between the Federal

government and Tribes. Therefore,
consultation under the Department’s
tribal consultation policy is not
required. The basis for this
determination is that our decision is on
the Montana program that does not
include Tribal lands or regulation of
activities on Tribal lands. Tribal lands
are regulated independently under the
applicable, approved Federal program.

Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 requires
agencies to prepare a Statement of
Energy Effects for a rulemaking that is
(1) considered significant under
Executive Order 12866, and (2) likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Because this rule is exempt from review
under Executive Order 12866 and is not
significant energy action under the
definition in Executive Order 13211, a
Statement of Energy Effects is not
required.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. We
are not required to provide a detailed
statement under the National
Environmental Policy Act of 1969
(NEPA) because this rule qualifies for a
categorical exclusion under the U.S.
Department of the Interior Departmental
Manual, part 516, section 13.5(B)(29).

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (15 U.S.C. 3701 et seq.) directs
OSMRE to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. OMB Circular A-119 at p.
14. This action is not subject to the
requirements of section 12(d) of the
NTTAA because application of those
requirements would be inconsistent
with SMCRA.

Paperwork Reduction Act

This rule does not include requests
and requirements of an individual,
partnership, or corporation to obtain
information and report it to a Federal
agency. As this rule does not contain
information collection requirements, a
submission to the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is not required.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The State submittal, which is
the subject of this rule, is based upon
corresponding Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
corresponding Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to
constitute a major rule.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments, or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to impose
an unfunded mandate. Therefore, a
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

List of Subjects in 30 CFR Part 926

Intergovernmental relations, Surface
mining, Underground mining.
David A. Berry,
Regional Director, Interior Unified Regions
5,7-11.

For the reasons set out in the
preamble, 30 CFR part 926 is amended
as set forth below:



Federal Register/Vol. 86, No. 132/ Wednesday, July 14, 2021/Rules and Regulations

37045

PART 926—MONTANA

m 2. Section 926.25 is amended in the
table by adding an entry in

§926.25 Approval of Montana abandoned
mine land reclamation plan amendments.

® 1. The authority citation for part 926 chronological order by ‘“Date of final ook x o x ok
continues to read as follows: publication” to read as follows:
Authority: 30 U.S.C. 1201 et seq.
Original )
amendment D%tg"g;tfiggl Citation/description
submission date P
August 4, 2020 .......ccceeeeeene July 14,2021 ..o, Repeal and replace Certified AML Plan in response to OSMRE 884 Letter and

State initiative streamlining of Plan. Updates Plan to be consistent with changes
to Federal program and extends limited liability protection for certain coal and

noncoal reclamation projects.
Addition of 82—4-1006, MCA.

[FR Doc. 2021-14766 Filed 7-13-21; 8:45 am]|
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2021-0029]
RIN 1625-AA08

Special Local Regulations; Mystic
Sharkfest Swim, Mystic River, Mystic,
CT

AGENCY: Coast Guard, DHS.

ACTION: Final rule.

SUMMARY: The Coast Guard will issue
special local regulations for an annual
Mystic Sharkfest Swim event on the
Mystic River. This rule is intended to
ensure the protection of the maritime
public and event participants from the
hazards associated with this marine
event. Once enforced, these special local
regulations would restrict vessels from
transiting the regulated area during this
annually recurring event.

DATES: This rule is effective without
actual notice July 14, 2021. For the
purposes of enforcement, actual notice
will be used from July 18, 2021 until
July 14, 2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0029 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician 1st
Class Chris Gibson, Waterways
Management Division, Sector Long

Island Sound; Tel: (203) 468—4565;
Email: chris.a.gibson@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Gaptain of the Port Long Island
Sound

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On April 13, 2021, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled Special Local
Regulations; Mystic Sharkfest Swim,
Mystic River, Mystic, CT (86 FR 19169).
There we stated why we issued the
NPRM, and invited comments on our
proposed regulatory action related to
this fireworks display. During the
comment period that ended May 13,
2021, we received 0 comments.

The Captain of the Port Long Island
Sound (COTP) will amend Table 1 of 33
CFR 100.100 Special Local Regulations;
Regattas and Boat Races in the Coast
Guard Sector Long Island Sound
Captain of the Port Zone because adding
this single reaccuring event will
considerably reduce administrative
overhead and provide the public with
notice through publication in the
Federal Register of the upcoming
recurring special local regualtion.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
has determined that potential hazards
associated with this annual recurring
event will be a safety concern for
anyone within the area where the
special local regulations will
commence. The purpose of this rule is
to ensure safety of vessels and the

navigable waters in the safety zone
before, during, and after the scheduled
event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule wold be impracticable and
contrary to the public interest because
the special local regulation must be
established for the swim event on July
18, 2021 to mitigate the potential safety
hazards.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
April 13, 2021. There are no changes in
the regulatory text of this rule from the
proposed rule in the NPRM.

This rule establishes special local
regulations for the annual Mystic
Sharkfest Swim event by adding this
event to Table 1 to 33 CFR 100.100. The
event will occur on a day in July at a
time to be determined each year. The
regulated area will encompass all waters
of the Mystic River in Mystic, CT from
Mystic Seaport, down the Mystic River,
under the Bascule Drawbridge, to the
boat launch ramp at the north end of
Seaport Marine. Once enforced on the
one day in July each year, these special
local regulations would restrict vessels
from transiting the regulated area. The
specific description of this regulation
appears at the end of this document.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.
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A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, and
duration and time-of-day of the special
local regulation. Moreover, the Coast
Guard would issue a Broadcast Notice to
Mariners via VHF-FM marine channel
16 about the special local regulation and
the rule would allow vessels to seek
permission to enter the area. Vessel
traffic would also be able to request
permission from the COTP or a
designated representative to enter the
restricted area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received 0 comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions

concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions

that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves adding
an annually recurring marine event to
the already listed Table in 33 CFR
100.100. It is categorically excluded
from further review under paragraph
L61 of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.
m 2.In §100.100, amend Table 1 by
inserting item 7.8, in numerical order, to
read as follows:
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TABLE 1 TO §100.100

* * *

Date: A single day during July.

e Time: To be determined annually.
e Location: All waters of the Mystic River in Mystic, CT from Mystic Seaport, down the Mystic River,
under the Bascule Drawbridge at 41°21717.046” N, 071° 58'8.742” W, to finish at the boat launch
ramp at the north end of Seaport Marine.

T e July
7.8 Mystic Sharkfest Swim ................. .

* * *

Dated: July 8, 2021.
E.J. Van Camp,

Captain, U.S. Coast Guard, Captain of the
Port Long Island Sound.

[FR Doc. 2021-14970 Filed 7-13-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0524]
RIN 1625-AA00

Safety Zone; Pacific Ocean, Offshore
Barbers Point, Oahu, HI—Recovery
Operations

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the navigable waters of the Southwest
shores of Oahu, Hawaii, near Barbers
Point. The temporary safety zone
encompasses all waters extending 3
nautical miles in all directions from
position 21°16’36” N, 158°01’42” W. The
safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
associated with ongoing operations to
salvage a downed aircraft in this area.
Entry of vessels or persons in this zone
is prohibited unless specifically
authorized by the Captain of the Port
(COTP) Honolulu.

DATES: This rule is effective without
actual notice from July 14, 2021 until 12
p.m. on July 30, 2021. For the purposes
of enforcement, actual notice will be
used from July 2, 2021, until July 14,
2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0524 in the search box and click

“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Joshua
Williams, Waterways Management
Division, U.S. Coast Guard Sector
Honolulu at (808) 541-2359 or
Joshua.b.williams@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to respond
to the potential safety hazards
associated with this salvage effort, and
therefore publishing an NPRM is
impracticable and contrary to public
interest.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). On July 2,
2021, the Coast Guard was informed of
a cargo plane crash off the Southwest
shores of Oahu, Hawaii near Barber’s
Point. The Coast Guard COTP Sector

Honolulu has determined that the
potential hazards associated with the
salvage operations constitute a safety
concern for anyone within the
designated safety zone. This rule is
necessary to protect personnel, vessels,
and the marine environment within the
navigable waters of the safety zone
during ongoing salvage operations.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is necessary to ensure
the safety of the ongoing recovery
operations.

IV. Discussion of the Rule

This rule is effective from July 2, 2021
through 12 p.m. on July 30, 2021, or
until salvage operations are complete,
whichever is earlier. If the safety zone
is terminated prior to 12 p.m. on July
30, 2021, the Coast Guard will provide
notice via a broadcast notice to
mariners. The temporary safety zone
encompasses all waters extending 3
nautical miles in all directions around
the location of ongoing salvage
operations near position 21°16’36” N,
158°01'42” W. This zone extends from
the surface of the water to the ocean
floor. The zone is intended to protect
personnel, vessels, and the marine
environment in these navigable waters
from potential hazards associated with
the salvage operations of one downed
helicopter in this area. No vessel or
person will be permitted to enter the
safety zone absent the express
authorization of the COTP or his
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
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Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on [provide factual reasons
related to the waterway, duration of
rule, etc.].

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator. This safety zone is limited
in size and duration, and mariners may
request to enter the zone by contacting
the COTP.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s

responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not

individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone with a duration of 28 days or until
salvage operations are completed. It is
categorically excluded from further
review under paragraph L60(d) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Secruity Delegation
No. 0170.1.

m 2. Add § 165.T14—-0524 to read as
follows:

§165.T14-0524 Safety Zone; Pacific
Ocean, Offshore Barbers Point, Oahu, HI—
Recovery Operations.

(a) Location. The safety zone is
located within the COTP Zone (See 33
CFR 3.70-10) and will encompass all
navigable waters extending 3 nautical
miles in all directions around the
location of ongoing salvage operations
near position 21°16’36” N, 158°01'42”
W. This zone extends from the surface
of the water to the ocean floor.

(b) Enforcement period. This rule is
effective from 1 p.m. (HST) on July 2,
2021 through 12 p.m. (HST) on July 30,
2021, or until salvage operations are
complete, whichever is earlier. If the
safety zone is terminated prior to 12
p-m. (HST) on July 30, 2021, the Coast
Guard will provide notice via a
broadcast notice to mariners.



Federal Register/Vol. 86, No. 132/ Wednesday, July 14, 2021/Rules and Regulations

37049

(c) Regulations. The general
regulations governing safety zones
contained in 33 CFR 165.23 apply to the
safety zone created by this temporary
final rule.

(1) All persons are required to comply
with the general regulations governing
safety zones found in 33 CFR part 165.

(2) Entry into or remaining in this
zone is prohibited unless expressly
authorized by the COTP or his
designated representative.

(3) Persons desiring to transit the
safety zone identified in paragraph (a) of
this section may contact the COTP at the
Command Center telephone number
(808) 842—2600 and (808) 842—-2601, fax
(808) 842—2642 or on VHF channel 16
(156.8 Mhz) to seek permission to
transit the zone. If permission is
granted, all persons and vessels must
comply with the instructions of the
COTP or his designated representative
and proceed at the minimum speed
necessary to maintain a safe course
while in the zone.

(4) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of the safety zone by Federal, State, and
local agencies.

(d) Notice of enforcement. The COTP
Honolulu will cause Notice of the
Enforcement of the safety zone
described in this section to be made by
Broadcast to the maritime community
via marine safety broadcast notice to
mariners on VHF channel 16 (156.8
MHz).

(e) Definitions. As used in this
section, designated representative
means any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the COTP to assist in
enforcing the safety zone described in
paragraph (a) of this section.

Dated: July 2, 2021.

N.S. Worst,

Commander, U.S. Coast Guard, Alternate
Captain of the Port Honolulu.

[FR Doc. 2021-14860 Filed 7-13-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2021-0507]

Safety Zones; Annual Events in the
Captain of the Port Buffalo Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone located in federal
regulations for a recurring marine event.
This action is necessary and intended
for the safety of life and property on
navigable waters during this event.
During the enforcement period, no
person or vessel may enter the
respective safety zone without the
permission of the Captain of the Port
Buffalo or a designated representative.
DATES: The regulations listed in 33 CFR
165.939 as listed in Table 165.939(c)(1)
will be enforced from 7:15 a.m. through
1:15 p.m. on July 17, 2021.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email MST2 Natalie
Smith, Waterways Management
Division, U.S. Coast Guard Marine
Safety Unit Cleveland; telephone (216)
937-6004, email D09-SMB-
MSUCLEVELAND-WWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zones;
Annual Events in the Captain of the Port
Buffalo Zone listed in 33 CFR 165.939,
Table 165.939(c)(1) for the Whiskey
Island Paddlefest in Cleveland, OH, on
all U.S. waters of Lake Erie, Cleveland
Harbor, from 41°29°59.5” N and
081°42759.3” W, to 41°3074.4” N and
081°42’44.5” W, to 41°30’17.3” N and
081°43’0.6” W, to 41°30'9.4” N and
081°43'2.0” W, to 41°29°54.9” N and
081°43’34.4” W, to 41°30’0.1” N and
081°43’3.1” W, and back to 41°29°59.5”
N and 081°42’59.3” W (NAD 83) from
7:15 a.m. through 1:15 p.m. on July 17,
2021. The scheduled date of zone
enforcement differs from that published
in 33 CFR 165.939 to accommodate the
sponsoring organization’s priority to
better align their event with other
occurring local events, other paddle
races taking place in the Great Lakes
region, and to ensure the availability of
personnel and resources to support the
event.

Pursuant to 33 CFR 165.23, entry into,
transiting, or anchoring within the
safety zone during an enforcement
period is prohibited unless authorized
by the Captain of the Port Buffalo or a
designated representative. Those
seeking permission to enter the safety
zone may request permission from the
Captain of the Port Buffalo via channel
16, VHF-FM. Vessels and persons
granted permission to enter the safety
zone shall obey the directions of the
Captain of the Port Buffalo or a
designated representative. While within
a safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice of enforcement is issued
under authority of 33 CFR 165.939 and

5 U.S.C. 552 (a). In addition to this
notice of enforcement in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Broadcast Notice to Mariners or
Local Notice to Mariners. If the Captain
of the Port Buffalo determines that the
safety zone need not be enforced for the
full duration stated in this notice he or
she may use a Broadcast Notice to
Mariners to grant general permission to
enter the respective safety zone.

R.R. Kistner,

Captain, U.S. Coast Guard, Alternate Captain
of the Port Buffalo.

[FR Doc. 2021-14769 Filed 7-13-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0062]
RIN 1625-AA87

Security Zone: Electric Boat Shipyard,
Groton, CT

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard will modify
the security zone boundaries
surrounding the Electric Boat Shipyard
in Groton, Connecticut. The amendment
to the Security Zone is due to the
expanding operations at Electric Boat
Shipyard.

DATES: This rule is effective August 13,
2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0062 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Marine Science Technician 3rd
Class Ashley Dodd, Waterways
Management Division, Sector Long
Island Sound; Tel: (203) 468—4469;
Email: Ashley.M.Dodd@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section
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II. Background Information and
Regulatory History

Electric Boat Shipyard requested a
modification to expand the currently
existing security zone. In response, on
April 13, 2021, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled Security
Zone: Electric Boat Shipyard, Groton,
CT (86 FR 19171). There we stated why
we issued the NPRM, and invited
comments on our proposed regulatory
action related to this fireworks display.
During the comment period that ended
May 13, 2021, we received 1 comment.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
purpose of this rule is to modify the
location of the existing security zone
listed in 33 CFR 165.154(a)(2). Captain
of the Port Long Island Sound will add
a new point in the definition of the
security zone and replace two turning
points. This allows the zone to
encompass the new building for
construction of submarines and floating
dry dock.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received 1
comment on our NPRM published April
13, 2021. The comment submitted by an
anonymous individual addressed a
clerical error to the NPRM. The word
“subversive” should have been used
instead of ““submersive” in the sentence
“for this reason a security zone is
established to safeguard from
destruction, loss, or injury from
sabotage or other submersive acts, or
other causes of a similar nature to its
waterfront facility and its vessels that
they construct.” There are no changes in
the regulatory text of this rule from the
proposed rule in the NPRM.

Part 165 of 33 CFR contains specific
regulated navigation areas and limited
access areas to prescribe general
regulations for different types of limited
or controlled access areas and regulated
navigation areas and list specific areas
and their boundaries. Section 165.154
establishes Safety and Security Zones:
Captain of the Port Long Island Sound
Zone Safety and Security Zones.

The Coast Guard will modify the
location of the existing security zone
listed in 33 CFR 165.154(a)(2)(i) Safety
and Security Zones: Captain of the Port
Zone Safety and Security Zones, to
expand the zone and to protect a new
submarine construction facility and

floating dry dock being built adjacent to
the current facility.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“‘significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the size, location, and
duration of the security zone. Vessel
traffic would be able to safely transit
around the security zone which would
impact a small designated area of the
Thames River.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received 0 comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the

person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.
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F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
expanding an already existing security
zone to limit access near Electric Boat
Shipyard. It is categorically excluded
from further review under paragraph
L60a of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating the docket,
see the ADDRESSES section of this
preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6 and 160.5;
Departmemt of Homeland Security
Delegation No. 0170.1
m 2. Revise § 165.154 (a)(2) toread as
follows:

§165.154 Safety and Security Zones;
Captain of the Port Long Island Sound Zone
Safety and Security Zones.

(a)* * %

(2) Electric Boat Shipyard, Groton,
CT.

(i) Location. All navigable waters of
the Thames River, from surface to
bottom, West of the Electric Boat
Corportation Shipyard enclosed by a

line beginning at a point on the
shoreline 41°20” 16” N, 72°04 * 47” W;
then running West to 41°20” 16.2” N,
72°04 '58.0” W; then running North to
41°20°28.7” N, 72°05’01.7” W; then
North-Northwest to 41°20'53.3” N,
72°05’04.8” W; then North-Northeast to
41°21°02.9” N, 72°05’04.9” W; then
running to shoreline at 41°21°02.9” N,
72°04’58.2” W (NAD 83).

(ii) Application. Paragraphs (a),(e), (f)
of § 165.33 do not apply to public
vessels or to vessels owned by, under
hire to, or performing work for the
Electric Boat Division when operating in
the security zone.

Dated: July 8, 2021.
E.J. Van Camp,

Captain, U.S. Coast Guard, Captain of the
Port Long Island Sound.

[FR Doc. 2021-14971 Filed 7-13-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2021-0510]

RIN 1625-AA00

Temporary Safety Zone; Bear Birthday

Celebration, Lake Charlevoix, Boyne
City, MI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 500-foot
radius of a fireworks display in Lake
Charlevoix near Boyne City, MIL. The
safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
created by fireworks diplay. Entry of
vessels or persons into this zone is
prohibited unless specifically
authorized by the Captain of the Port
Sault Sainte Marie or a designated
representative.

DATES: This rule is effective from 6 p.m.
until 11:59 p.m. on July 31, 2021. It will
be enforced from 9 p.m. until 11:00 p.m.
on that day.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0510 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

email LT Deaven Palenzuela, U.S. Coast
Guard Sector Sault Sainte Marie
Waterways Management, U.S. Coast
Guard; telephone 906—-635-3223, email
ssmprevention@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. This safety
zone is needed to be established by July
31, 2021 in order to protect the public
from the dangers associated with a
fireworks display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because action is needed to establish a
safety zone in order to protect the public
from the hazards associated with the
fireworks display.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sault Sainte Marie
(COTP) has determined that potential
hazards associated with a fireworks
display on July 31, 2021, will be a safety
concern for anything within a 500-foot
radius of the navigable waters
surrounding the fireworks launch site.
This rule is needed to protect personnel,
vessels, and the marine environment in
the navigable waters within the safety
zone during the fireworks display.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone that will be enforced from 9
p.m. through 11 p.m. on July 31, 2021.
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The safety zone will cover all navigable
waters within 500 feet of a fireworks
display in Lake Charlevoix near Boyne
City, MI in position 45°15'20.62” N
85°03’50.33” W. The duration of the
zone is intended to protect personnel,
vessels, and the marine environment in
the safety zone proceeding, during and
immediately after the fireworks display.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on size, location, duration, and
time-of-day of the safety zone. Vessel
traffic will be able to safely transit
around this safety zone which would
impact a small designated area of Lake
Charlevoix. Moreover, the Coast Guard
would issue a Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V. A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary safety zone lasting only 2
hours that will prohibit entry within a
500-foot radius of a fireworks display in
Lake Charlevoix. It is categorically
excluded from further review under
paragraph L[60(a)] of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165— REGULATED
NAVIGATION AREAS AND LIMITED
ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0510 to read as
follows:
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§165.T09-0510 Bear Birthday Celebration,
Lake Charlevoix, Boyne City, MI.

(a) Location. The following area is a
temporary safety zone: All navigable
water within 500 feet of the fireworks
launching location in position
45°15°20.62” N 85°03'50.33” W (NAD
83).

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Sault Sainte Marie (COTP) in
the enforcement of the safety zone.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within the
safety zone described in paragraph (a) of
this section is prohibited unless
authorized by the Captain of the Port,
Sault Sainte Marie or his designated
representative.

(2) Before a vessel operator may enter
or operate within the safety zone, they
must obtain permission from the
Captain of the Port, Sault Sainte Marie,
or his designated representative via VHF
Channel 16 or telephone at (906) 635—
3233. Vessel operators given permission
to enter or operate in the safety zone
must comply with all orders given to
them by the Captain of the Port, Sault
Sainte Marie or his designated
representative.

(d) Enforcement period. This section
will be enforced from 9 p.m. until 11
p-m. on July 31, 2021.

Dated: July 8, 2021.
A.R. Jones,
Captain of the Port Sault Sainte Marie.
[FR Doc. 2021-14967 Filed 7-13-21; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 273
RIN 0710-AB36
Aquatic Plant Control

AGENCY: U.S. Army Corps of Engineers,
Department of Defense.

ACTION: Final rule.

SUMMARY: This final rule removes the
U.S. Army Corps of Engineers part titled
Aquatic Plant Control. This part is
redundant and otherwise covers internal
agency operations that have no public
compliance component or adverse

public impact. Therefore, this part can
be removed from the Code of Federal
Regulations (CFR).

DATES: This rule is effective on July 14,
2021.

ADDRESSES: Department of the Army,
U.S. Army Corps of Engineers, ATTN:
CECW-P (Mr. Jeremy Crossland), 441 G
Street NW, Washington, DC 20314—
1000.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeremy Crossland at (202) 761—4259 or
by email at Jeremy.M.Crossland@
usace.army.mil.

SUPPLEMENTARY INFORMATION: This final
rule removes from the CFR part 273 of
title 33, “Aquatic Plant Control,” which
prescribes policies, procedures and
guidelines for research, planning and
operations for the Aquatic Plant Control
Program of the Corps under authority of
section 104 of the Rivers and Harbors
Act of 1958, as amended by section 104
of the Rivers and Harbors Act of 1962
and Section 302 of the Rivers and
Harbors Act of 1965. This law, codified
at 33 U.S.C. 610 has been amended
several more times, most recently by
section 1039(d) of the Water Resources
Reform and Development Act of 2014
and section 1178(b) of the Water
Resources Development Act of 2016.
The Aquatic Plant Control Program is
designed to deal primarily with weed
infestations of major economic
significance including those that have
reached that stage and those that have
that potential in navigable waters,
tributaries, streams, connecting
channels and allied waters. The
regulation governs a program that
manages cost-share authority between
the Federal government and another
governmental agency. This rule was
initially published on June 3, 1976 (41
FR 22346). While the rule applies only
to the Corps’ Aquatic Plant Program, it
was published, at that time, in the
Federal Register to aid public
accessibility.

The solicitation of public comment
for this removal is unnecessary because
the rule is out-of-date, duplicative of
existing internal agency guidance, and
otherwise covers internal agency
operations that have no public
compliance component or adverse
public impact. For current public
accessibility purposes, updated internal
agency policy on this topic may be
found in Engineer Regulation 1130-2-
500, “Project Operations Partners and
Support (Work Management Policies)”
(available at https://
www.publications.usace.army.mil/
Portals/76/Publications/
EngineerRegulations/ER_1130-2-

500.pdf). The agency policy is only
applicable to field operating activities
having responsibility for the Aquatic
Plant Program projects and provides
guidance specific to the Corps’ control
of aquatic plants.

This rule removal is being conducted
to reduce confusion for the public as
well as for the Corps regarding the
current policy which governs the Corps’
Aquatic Plant Program. Because the
regulation does not place a burden on
the public, its removal does not provide
a reduction in public burden or costs.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review.”

List of Subjects in 33 CFR Part 273

Aquatic plant control, Pesticides and
pests, Waterways.

PART 273—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 33 CFR part 273 is removed.
Date: July 1, 2021.

Jaime A. Pinkham,

Acting Assistant Secretary of the Army (Civil
Works).

[FR Doc. 2021-14719 Filed 7-13-21; 8:45 am]
BILLING CODE 3720-58-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R01-OAR-2021-0042; FRL-10024—
87-Region 1]

Air Plan Approval; Connecticut;
Definitions of Emergency and
Emergency Engine

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of Connecticut
on December 20, 2019. This revision
amends the State’s definitions of
emergency and emergency engine in its
air quality regulations. The intended
effect of this action is to approve the
December 20, 2019, submittal into the
Connecticut SIP. This action is being
taken in accordance with the Clean Air
Act.

DATES: This rule is effective on August
13, 2021.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2021-0042. All documents in the docket
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are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that, if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays and
facility closures due to COVID-19.

FOR FURTHER INFORMATION CONTACT: John
Creilson, Air Quality Branch, U.S.
Environmental Protection Agency, EPA
Region 1, 5 Post Office Square—Suite
100, (Mail code 05-2), Boston, MA
021009, tel. (617) 918-1688, email
creilson.john@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose

II. Final Action

III. Incorporation by Reference

IV. Statutory and Executive Order Reviews

I. Background and Purpose

On March 15, 2021 (86 FR 14299),
EPA published a Notice of Proposed
Rulemaking (NPRM) for the State of
Connecticut.

The NPRM proposed approval of
Connecticut’s SIP revision, which
replaced two definitions within the
previously approved Regulations of
Connecticut State Agencies (RCSA)
Section 22a—174-22e, Control of NOx
Emissions from Fuel-burning
Equipment at Major Stationary Sources
of NOx. The revision proposed to add to
the State’s SIP a recent amendment to
22a—174-22e concerning the definitions
of “emergency” and “‘emergency
engine,” which became effective as a
state requirement on October 8, 2019.
Additionally, two compliance options
were removed from RCSA section 22a—
174-22¢e(g) in light of the revised
definitions for emergency and
emergency engine.

The formal SIP revision was
submitted by Connecticut on December

20, 2019. The rationale for EPA’s
proposed action is explained in the
NPRM and will not be restated here.
There were no public comments
received on the NPRM.

II. Final Action

EPA is approving Connecticut’s
December 20, 2019 SIP revision request
pertaining to its definitions for
emergency and emergency engine and
the removal of compliance options
affected by the revised definitions.

IIL. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
definitions for emergency and
emergency engines and the removal of
compliance options affected by the
revised definitions described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
generally available through and at the
EPA Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information). https://
www.regulations.gov and at the EPA
Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone.

Dated: July 8, 2021.
Deborah Szaro,

Acting Regional Administrator,
EPA Region 1.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart H—Connecticut

m 2. Section 52.370 is amended by
adding paragraph (c)(125) to read as
follows:
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§52.370 Identification of plan.
* * * * *
(C) * *x %

(125) Revisions to the State
Implementation Plan submitted by the
Connecticut Department of
Environmental Protection on December
20, 2019.

(i) Incorporation by reference. (A)
Regulations of Connecticut State

Agencies Section 22a-174-22e, entitled
“Control of nitrogen oxide emissions
from fuel-burning equipment at major
stationary sources of nitrogen oxides,”
as amended October 8, 2019, as follows:

(1) 22a—174-22e (a), Definitions; (12)
“emergency’”’ and (13) “‘emergency
engine.”

(2) 22a—174-22¢ (g), Compliance
options; (4) and (6).

3.In §52.385, Table 52.385 is
amended by adding two entries in state
citations for “22a—174-22¢” between
existing entries for ““22a-174-22e:
Control of nitrogen oxides . . .” and
“22a—174-22f" to read as follows:

§52.385 - EPA-approved Connecticut
regulations.
* * * * *

TABLE 52.385—EPA-APPROVED REGULATIONS

Dates
S?g{;”gﬁgﬁg; Title/subject Date Date Federal Register citation Section 52.370 Comments/description
adopted approved
by State by EPA
22a-174-22e ... Definitions .... 10/8/19 7/14/2021 [Insert Federal Register  [Insert next available paragraph Definitions revised for “emergency”
citation]. number in sequence]. and “emergency engine.”
22a-174-22e ... Compliance 10/8/19 7/14/2021 [Insert Federal Register [Insert next available paragraph Approve subsection (g)(4) and
options. citation]. number in sequence]. (9)(6): Two compliance options

relating to ISO-New England
OP-4 removed.

* *

[FR Doc. 2021-14828 Filed 7-13-21; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2021-0197; FRL-8581-01—
OCSPP]

Alkoxylated C8-C18 Saturated and
Unsaturated Alcohol and Adipic Acid
(AASUAA); Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of Alkoxylated
C8-C18 Saturated and Unsaturated
Alcohol and Adipic Acid; (also known
as AASUAA) when used as an inert
ingredient in a pesticide chemical
formulation. Croda Inc. submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of Alkoxylated C8-C18
Saturated and Unsaturated Alcohol and
Adipic Acid on food or feed
commodities.

DATES: This regulation is effective July
14, 2021. Objections and requests for
hearings must be received on or before

September 13, 2021, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2021-0197, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-idx?&c=
ecfr&tpl=/ecfrbrowse/Title40/40tab_
02.tpl.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
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in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2021-0197 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
September 13, 2021. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2021-0197 by one of the following
methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Background and Statutory Findings

In the Federal Register of March 22,
2021, (Vol. 86, No. 53 FR 15164) (FRL-
10021-44), EPA issued a document
pursuant to FFDCA section 408, 21
U.S.C. 3464a, announcing the receipt of
a pesticide petition (PP IN-11424) filed
by Croda, Inc., 300—A Columbus Circle,
Edison, NJ 08837. The petition
requested that 40 CFR 180.960 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of Alkoxylated C8-C18
Saturated and Unsaturated Alcohol and
Adipic Acid; with a minimum number
average molecular weight (in amu) of
1,300 when used as a pesticide inert
ingredient (surfactant or adjuvant); CAS
Reg. Nos. 397247-05-1; 227755-70-6;
397247-06-2; 1065234—83—4, and

497157-72-9. That document included
a summary of the petition prepared by
the petitioner and solicited comments
on the petitioner’s request. The Agency
did not receive any comments.

Section 408(c)(2)(A)@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.’
Section 408(c)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . .”” and specifies
factors EPA is to consider in
establishing an exemption.

’

III. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be shown that the
risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the

variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). Alkoxylated C8-C18
Saturated and Unsaturated Alcohol and
Adipic Acid conforms to the definition
of a polymer given in 40 CFR 723.250(b)
and meets the following criteria that are
used to identify low-risk polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition the
atomic elements carbon, hydrogen, and
oxygen.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance
Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

Additionally, the polymer also meets
as required the following exemption
criteria specified in 40 CFR 723.250(e).

7. The polymer’s number average MW
of 1,300 is greater than 1,000 and less
than 10,000 daltons. The polymer
contains less than 10% oligomeric
material below MW 500 and less than
25% oligomeric material below MW
1,000, and the polymer does not contain
any reactive functional groups.

Thus, Alkoxylated C8-C18 Saturated
and Unsaturated Alcohol and Adipic
Acid meets the criteria for a polymer to
be considered low risk under 40 CFR
723.250. Based on its conformance to
the criteria in this unit, no mammalian
toxicity is anticipated from dietary,
inhalation, or dermal exposure to
Alkoxylated C8-C18 Saturated and
Unsaturated Alcohol and Adipic Acid.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
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exemption, EPA considered that
Alkoxylated C8-C18 Saturated and
Unsaturated Alcohol and Adipic Acid
could be present in all raw and
processed agricultural commodities and
drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of
Alkoxylated C8-C18 Saturated and
Unsaturated Alcohol and Adipic Acid is
1,300 daltons. Generally, a polymer of
this size would be poorly absorbed
through the intact gastrointestinal tract
or through intact human skin. Since
Alkoxylated C8-C18 Saturated and
Unsaturated Alcohol and Adipic Acid
(AASUAA) conform to the criteria that
identify a low-risk polymer, there are no
concerns for risks associated with any
potential exposure scenarios that are
reasonably foreseeable. The Agency has
determined that a tolerance is not
necessary to protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” EPA has not
found Alkoxylated C8-C18 Saturated
and Unsaturated Alcohol and Adipic
Acid (AASUAA) to share a common
mechanism of toxicity with any other
substances, and Alkoxylated C8-C18
Saturated and Unsaturated Alcohol and
Adipic Acid does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed Alkoxylated C8-C18 Saturated
and Unsaturated Alcohol and Adipic
Acid that does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

VI. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of Alkoxylated C8-C18
Saturated and Unsaturated Alcohol and
Adipic Acid (AASUAA).

VII. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for Alkoxylated C8-C18 Saturated and
Unsaturated Alcohol and Adipic Acid,
short chemical name (AASUAA).

VIII. Conclusion

Accordingly, EPA finds that
exempting residues of Alkoxylated C8-
C18 Saturated and Unsaturated Alcohol
and Adipic Acid, Alkoxylated C8-C18
Saturated and Unsaturated Alcohol and
Adipic Acid short chemical name
(AASUAA) from the requirement of a
tolerance will be safe.

IX. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,

April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

X. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
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Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 7, 2021.
Marietta Echeverria,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.960, amend the table by
adding in alphabetical order the
polymer ““Alkoxylated C8-C18 Saturated
and Unsaturated Alcohol and Adipic
Acid, (AASUAA), minimum number
average molecular weight (in amu),
1,300 to read as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.

m 1. The authority citation for part 180 * * * * *
continues to read as follows:
Polymer CAS No.

Alkoxylated C8-C18 Saturated and Unsaturated Alcohol and Adipic Acid, (AASUAA),
minimum number average molecular weight (in amu), 1,300.

* *

834,

* * *

397247-05-1, 227755-70-6, 397247-06-2, 1065234—

and 497157-72-9.

* *

[FR Doc. 2021-14818 Filed 7-13-21; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[GN Docket No. 20-32; FCC 20-150; FRS
37029]

Establishing a 5G Fund for Rural
America

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget has
approved new information collection
requirements associated with a new or
amended rule adopted in the Federal
Communications Commission’s 5G
Fund Report and Order, FCC 20-150.
This document is consistent with the 5G
Fund Report and Order, which states
that the Commission will publish a
document in the Federal Register
announcing the effective date for the
new or amended rule section.

DATES: The addition of 47 CFR
54.322(c)(4), published at 85 FR 75770
on November 25, 2020, is effective July
14, 2021.

FOR FURTHER INFORMATION CONTACT:
Valerie Barrish, Auctions Division,
Office of Economics and Analytics, at
(202) 418-0354 or Valerie.Barrish@
fec.gov.

SUPPLEMENTARY INFORMATION: This
document announces that the Office of

Management and Budget (OMB)
approved the information collection
requirements in 47 CFR 54.322(c)(4), on
June 16, 2021. This rule was adopted in
the 5G Fund Report and Order, FCC 20—
150. The Commission publishes this
document as an announcement of the
effective date for this new rule. OMB
approval for all other new or amended
rules adopted in the 5G Fund Report
and Order for which OMB approval is
required will be requested, and the
effective date for those rules will be
announced following OMB’s approval.
See 85 FR 75770 (Nov. 25, 2020). If you
have any comments on the burden
estimates listed below, or how the
Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 3.317, 45 L Street
NE, Washington, DC 20554, regarding
OMB Control Number 3060-1289.
Please include the OMB Control
Number in your correspondence. The
Commission will also accept your
comments via email at PRA@fcc.gov. To
request materials in accessible formats
for people with disabilities (Braille,
large print, electronic files, audio
format), send an email to fcc504@fcc.gov
or call the Consumer and Governmental
Affairs Bureau at (202) 418—0530
(voice), (202) 418-0432 (TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the Commission is notifying the public
that it received final OMB approval on
June 16, 2021, for the information
collection requirements contained in 47
CFR 54.322(c)(4). Under 5 CFR part

1320, an agency may not conduct or
sponsor a collection of information
unless it displays a current, valid OMB
Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number for
the information collection requirements
in 47 CFR 54.322(c)(4) is 3060—1289.
The foregoing notice is required by the
Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1289.

OMB Approval Date: June 16, 2021.

OMB Expiration Date: June 30, 2024.

Title: Legacy Support Usage
Flexibility Certification.

Form Number: N/A.

Respondents: Business or other for-
profit entities, not-for-profit institutions,
and state, local or tribal governments.

Number of Respondents and
Responses: Up to 110 respondents and
110 responses.

Estimated Time per Response: 1.75
hours.

Frequency of Response: One-time
reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this information collection
is contained in 47 U.S.C. 154, 254 and
303(r).

Total Annual Burden: 193 hours.

Total Annual Cost: $16,500.

Privacy Act Impact Assessment: No
impact(s).
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Nature and Extent of Confidentiality:
The information collected under this
collection will be made publicly
available. However, to the extent that a
respondent seeks to have certain
information collected in response to this
information collection withheld from
public inspection, the respondent may
request confidential treatment of such
information pursuant to § 0.459 of the
Commission’s rules, 47 CFR 0.459.

Needs and Uses: On October 27, 2020,
the Commission adopted the 5G Fund
Report and Order, FCC 20-150, in
which it, among other things, adopted
additional public interest obligations
and performance requirements for
legacy high-cost support recipients,
whose broadband-specific public
interest obligations for mobile wireless
services were not previously detailed.
The public interest obligations adopted
in the 5G Fund Report and Order for
each competitive eligible
telecommunications carrier (ETC)
receiving legacy high-cost support for
mobile wireless services require that
such a carrier (1) use an increasing
percentage of its legacy support toward
the deployment, maintenance, and
operation of voice and broadband
networks that support 5G meeting the
adopted performance requirements
within its subsidized service area(s),
and (2) meet specific 5G broadband
service deployment coverage
requirements and service deployment
milestone deadlines that take into
consideration the amount of legacy
support the carrier receives. With
respect to the requirement to use an
increasing percentage of its legacy
support toward the deployment,
maintenance, and operation of voice
and broadband networks that support
5G, the rules adopted in the 5G Fund
Report and Order specify that each
legacy support recipient must use at
least one-third of the legacy support it
receives in 2021, at least two-thirds of
the legacy support it receives in 2022,
and all of the legacy support in 2023
and beyond for these purposes.

To address a concern that budgets and
deployment plans for 2021 are largely
complete, which could make it difficult
for some competitive ETCs to achieve
the 2021 support usage requirement, the
Commission adopted a rule that affords
such competitive ETCs the flexibility to
use less than one-third of their legacy
support in 2021 and make up for any
shortfall in 2021 by proportionally
increasing the requirement in 2022
(above the two-thirds of its support the
competitive ETC is required to spend on
5G in that year). See 47 CFR
54.322(c)(4). In order to take advantage
of this flexibility, a competitive ETC

receiving legacy support for mobile
wireless services must submit a
certification in which it (1) provides
information regarding the service area(s)
for which it and any affiliated mobile
competitive ETC(s) receive legacy
support and the annual amount of
support they receive in each area; (2)
indicates the total amount of legacy
high-cost support to be spent on the
deployment, maintenance, and
operation of mobile networks that
provide 5G service in calendar year
2021 across the identified service areas;
and (3) certifies that any 2021 spending
shortfall will be made up in 2022. Only
those competitive ETCs receiving legacy
high-cost support for mobile wireless
services that wish to avail themselves of
the flexibility concerning their 2021 and
2022 legacy high-cost support usage
requirements will be required to
respond to this information collection.
The certification will be used by the
Commission to identify how much a
competitive ETC that chooses to avail
itself of the flexibility concerning its
2021 and 2022 legacy high-cost support
usage requirements will spend on 5G in
2021 and the spending shortfall it must
make up in 2022, and to confirm the
competitive ETC’s commitment to make
up its 2021 spending shortfall in 2022
in accordance with its certification and
the Commission’s rules.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2021-14724 Filed 7-13-21; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 21-156; RM—11901; DA 21—
768; FR ID 36873]

Television Broadcasting Services
Boise, Idaho

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On April 16, 2021, the Media
Bureau, Video Division (Bureau) issued
a Notice of Proposed Rulemaking
(NPRM) in response to a petition for
rulemaking filed by Sinclair Boise
Licensee, LLC (Petitioner), the licensee
of KBOI-TV, channel 9 (NBC), Boise,
Idaho, requesting the substitution of
channel 20 for channel 9 at Boise in the
DTV Table of Allotments. For the
reasons set forth in the Report and
Order referenced below, the Bureau

amends FCC regulations to substitute
channel 20 for channel 9 at Boise.

DATES: Effective July 14, 2021.

FOR FURTHER INFORMATION CONTACT:
Joyce Bernstein, Media Bureau, at (202)
418-1647 or Joyce.Bernstein@fcc.gov.

SUPPLEMENTARY INFORMATION: The
proposed rule was published at 86 FR
22382 on April 28, 2021. The Petitioner
filed comments in support of the
petition reaffirming its commitment to
apply for channel 20. No other
comments were filed. The Petitioner
states that VHF channels have certain
propagation characteristics which may
cause reception issues for some viewers.
In addition, KBOI-TV has received
numerous complaints from viewers
unable to receive the Station’s over-the-
air signal, despite being able to receive
signals from other stations. The
Petitioner also demonstrated that while
the noise limited contour of the
proposed channel 20 facility does not
completely encompass the licensed
channel 9 contour, only 180 persons in
two small loss areas are predicted to
lose service from KBOI-TV, a number
the Commission considers de minimis.

This is a synopsis of the
Commission’s Report and Order, MB
Docket No. 21-156; RM—-11901; DA 21—
768, adopted July 2, 2021, and released
July 2, 2021. The full text of this
document is available for download at
https://www.fcc.gov/edocs. To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fec504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601—
612, do not apply to this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television.
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Federal Communications Commission.
Thomas Horan,
Chief of Staff, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.
m 2.In §73.622, in paragraph (i), amend
the Post-Transition Table of DTV

Allotments, under Idaho, by revising the
entry for “Boise” to read as follows:

§73.622 Digital television table of
allotments.

* * * * *
(i) * % %
Community Channel No.
IDAHO
BOiS€ ....cccoiiiieeeieieeee 7,20, *21, 39

[FR Doc. 2021-14972 Filed 7-13-21; 8:45 am|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 74
[MB Docket No. 19-193; FCC 21-70; FR ID
35680]

Low Power FM Radio Service
Technical Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) adopts an Order on
Reconsideration (Order) to consider
petitions for reconsideration filed in
response to revisions of technical rules
that primarily affect Low Power FM
(LPFM) radio stations.

DATES: Effective August 13, 2021.

FOR FURTHER INFORMATION CONTACT:
Irene Bleiweiss, Media Bureau, Audio
Division, (202) 418-2785, or via the
internet at Irene.Bleiweiss@fcc.gov.
Direct press inquiries to Janice Wise at

(202) 418-8165, or via the internet at
Janice.Wise@fcc.gov. For additional
information concerning the Paperwork
Reduction Act (PRA) information
collection requirements contained in
this document, contact Cathy Williams
at 202—418-2918, or via the internet at
Cathy.Williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order, in
MB Docket No. 19-193, FCC 21-70,
adopted June 15, 2021 and released on
June 16, 2021. The full text of this
document is available electronically via
the FCC’s Electronic Document
Management System (EDOCS) website
https://www.fcc.gov/edocs or by
downloading the text from the
Commission’s website at https://
ecfsapi.fcc.gov/file/0616283713905/
FCC-21-70A1.pdf or https://
docs.fcc.gov/public/attachments/FCC-
21-70A1.pdf (Documents will be
available electronically in ASCII,
Microsoft Word, and/or Adobe Acrobat.)
Alternative formats are available for
people with disabilities (Braille, large
print, electronic files, audio format), by
sending an email to fcc504@fcc.gov or
calling the Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Final Paperwork Reduction Act of 1995
Analysis

The Order does not contain new or
modified information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. Therefore, it does not contain any
new or modified information collection
burdens for small business concerns
with fewer than 25 employees, pursuant
to the Small Business Paperwork Relief
Act of 2002, Public Law 107-198.

Congressional Review Act

The Commission has determined, and
the Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs that this rule change is “non-
major” under the Congressional Review
Act, 5 U.S.C. 804(2). The Commission
will send a copy of the Order to
Congress and the Government
Accountability Office pursuant to 5
U.S.C. 801(a)(1)(A).

Synopsis

1. Introduction. On June 15, 2021, the
Commission adopted an Order on
Reconsideration (Order), Amendment of
Parts 73 and 74 of the Commission’s
Rules to Improve the Low Power FM
Radio Service Technical Rules; FCC 21—
70, MB Docket No. 19-193. The Order
dismisses in part and denies in part two

petitions for reconsideration of revisions
to technical rules governing the Low
Power FM (LPFM) service in order to
improve LPFM reception and increase
flexibility in transmitter siting while
maintaining interference protection and
the core LPFM goals of diversity and
localism. The Order also restores text
that was inadvertently deleted from an
existing LPFM rule.

2. The Commission proposed to
modify the LPFM technical rules in a
Notice of Proposed Rulemaking
published at 84 FR 49205 (Sept. 19,
2019). It adopted revised technical rules
in a Report and Order published at 85
FR 35567 (June 11, 2020). The
Commission established that the
revisions would apply prospectively,
i.e., to applications for which no
decision had yet issued as of the rules’
effective date. The goal of the revisions
was to provide LPFM stations with
greater flexibility, to improve their
service, and to remove regulatory
burdens.

3. Petitions for Reconsideration. The
Commission received two petitions for
reconsideration. One petition sought
further revisions of the LPFM rules to
increase maximum power, eliminate
certain testing requirements for
directional antennas, and revise a
requirement that LPFM stations use
equipment that has been certified for
LPFM use. Another petition asked the
Commission to extend the new rules to
cases decided under former rules if the
decision was not yet final when the new
rules took effect. The Order dismisses
and/or denies these petitions consistent
with the Commission’s goal of keeping
LPFM requirements simple and
accessible in order to facilitate
construction and operation of
community-oriented noncommercial
stations by organizations with limited
expertise and small budgets.

4. Restoration of Inadvertently
Deleted Language. The Order takes the
opportunity to correct an error that
occurred when the Commission
amended the Rules to permit LPFM
stations to retransmit their signals over
co-owned FM booster stations. In
making ancillary changes to add the
concept of LPFM boosters to existing
rules governing booster use in other
services, the Commission inadvertently
deleted three words (“or FM translator”’)
from the existing language in section
74.1263(b) of the Rules. The Order
includes a rule revision to restore that
language. Because the deletion of FM
translators from the scope of the rule in
question was clearly inadvertent and
correcting this error is noncontroversial,
the Order finds that the notice and
comment procedures of the
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Administrative Procedure Act would
serve no useful purpose and are
therefore unnecessary.

Final Regulatory Flexibility Analysis

5. The Regulatory Flexibility Act of
1980, as amended (RFA), see 5 U.S.C.
603 and amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), Public Law 104-121,
Title II, 110 Stat. 847 (1996), requires
that a regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that ““the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” 5 U.S.C.
605(b). The RFA generally defines the
term ‘“‘small entity”’ as having the same
meaning as the terms ‘“small business,”
“small organization,” and “small
governmental jurisdiction.” 5 U.S.C.
601(6); See 5 U.S.C. 601(3)
(incorporating by reference the
definition of ““small-business concern”
in 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a
small business applies “unless an
agency, after consultation with the
Office of Advocacy of the Small
Business Administration and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” 5 U.S.C. 601(3). In addition,
the term “small business’” has the same
meaning as the term “small business
concern” under the Small Business Act.
15 U.S.C. 632. A small business concern
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the SBA. See 5 U.S.C.
601-612.

6. This Order on Reconsideration
disposes of petitions for reconsideration
in MB Docket Nos. 19-193 and 17-105
without making any resulting rule
changes. The only rule change made in
the Order on Reconsideration merely
reinserts a phrase that the NPRM and
Order inadvertently deleted. Because
this rule change does not require notice
and comment, the Regulatory Flexibility
Act does not apply. Id. 601(2). In the
Order in this proceeding, the
Commission issued a Final Regulatory
Flexibility Analysis (FRFA) that
conforms to the RFA, as amended.
Order, 35 FCC Rcd at 4149, Appendix
C. The Commission received no
petitions for reconsideration of that
FRFA. This Order on Reconsideration
does not alter the Commission’s
previous analysis under the RFA.

7. Congressional Review Act. The
Commission will send a copy of this
Order on Reconsideration to Congress
and the Government Accountability
Office pursuant to 5 U.S.C. 801(a)(1)(A).

Ordering Clauses

8. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1, 4(i), 4(j), 301, 303, 307, 308,
309, 316, and 319 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(),
301, 303, 307, 308, 309, 316, and 319,
as well as the Local Community Radio
Act of 2010, Public Law 111-371, 124
Stat. 4072 (2011), and the
Administrative Procedure Act, 5 U.S.C.
553(b)(B), this Order on Reconsideration
is adopted.

9. It is further ordered that the
Petition for Reconsideration filed by
Todd Urick, Todd Urick (Common
Frequency) and Paul Bame (Prometheus
Radio Project) along with Peter Gray
(KFZR-LP), Makeda Dread Cheatom
(KVIB-LP), Brad Johnson (KGIG-LP),
David Stepanyuk (KIEV-LP), and Andy
Hansen-Smith (KCFZ-LP) is dismissed
in part and denied in part.

10. It is further ordered that the
Petition for Reconsideration filed by
Foundation for a Beautiful Life is
dismissed and in the alternative is
denied.

11. It is further ordered that, effective
30 days after publication in the Federal
Register, 47 CFR 74.1263(b) is amended
as specified in Appendix A of the Order.

12. It is further ordered that the
Commission shall send a copy of this
Order on Reconsideration in a report to
be sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 74

FM broadcast booster station, LPFM
booster, Time of operation, Station
identification.

Federal Communications Commission.
Marlene Dortch,
Secretary.

Final Rules

For the reasons stated in the
preamble, the Federal Communications
Commission amends 47 CFR part 74 as
follows:

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

m 1. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, 307,
309, 310, 336, and 554.

m 2. Amend § 74.1263 by revising
paragraph (b) to read as follows:

§74.1263 Time of operation.

* * * * *

(b) An FM booster or FM Translator
station rebroadcasting the signal of an
AM, FM or LPFM primary station shall
not be permitted to radiate during
extended periods when signals of the
primary station are not being
retransmitted. Notwithstanding the
foregoing, FM translators rebroadcasting
Class D AM stations may continue to
operate during nighttime hours only if
the AM station has operated within the
last 24 hours.

* * * * *
[FR Doc. 2021-14336 Filed 7-13-21; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter 1

[WC Docket No. 18-213; FCC 21-74; FR
ID 36878]

Promoting Telehealth for Low-Income
Consumers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) offers further guidance on
the administration of the Connected
Care Pilot Program, including guidance
on eligible services, competitive
bidding, invoicing, and data reporting
for selected participants, allowing
selected Pilot Program participants to
begin their Pilot projects.

DATES: Effective August 13, 2021.

FOR FURTHER INFORMATION CONTACT:
Bryan Boyle, Wireline Competition
Bureau, 202—418-7400 or by email at
Bryan.Boyle@fcc.gov. The Commission
asks that requests for accommodations
be made as soon as possible to allow the
agency time to satisfy such requests
whenever possible. Send an email to
fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order (R&O) in WC Docket
No. 18-213; FCC 21-74, adopted on
June 17, 2021 and released on June 21,
2021. Due to the COVID-19 pandemic,
the Commission’s headquarters will be
closed to the general public until further
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notice. The full text of this document is
available at the following internet
address: https://docs.fcc.gov/public/
attachments/FCC-21-74A1.pdyf.

1. Introduction

1. Through the R&O, the Commission
continues its efforts to implement its
Connected Care Pilot Program (Pilot
Program) created pursuant to the
Commission’s authority under section
254(h)(2)(A) of the Communications
Act. The Commission offers further
guidance on the administration of the
Pilot Program, including guidance on
eligible services, competitive bidding,
invoicing, and data reporting for
selected participants.

2. The Commission received more
than 200 Pilot Program applications
from many health care providers whose
patients lack internet connections
sufficient to transmit a video visit or
receive health care through connected
care and providers who indicate that
their systems and bandwidth are
inadequate to carry the new and
significantly increased loads. Selected
projects will directly benefit thousands
of low-income patients and veterans
facing a wide variety of health
challenges, such as diabetes,
hypertension, stroke recovery, opioid
dependency, high-risk pregnancy,
pediatric heart disease, mental health
conditions, and cancer. Through these
projects, the Commission will develop a
better understanding of how the
Universal Service Fund (USF or Fund)
can help support the adoption of
connected care services among patients
and their health care providers.

II. Discussion

3. The Commission now provides
selected Pilot Program participants with
additional information on the rules and
requirements for participation so that
they can begin their projects.

4. Connected Care Pilot Project
Selection Evaluation Criteria. In
reviewing applications, the Commission
sought to identify projects that would
serve a high number of patients in the
target populations, in areas most in need
of USF support for connected care,
treating many of the targeted conditions,
and using products and services eligible
for purchase with USF support. To do
so, the Commission used the evaluation
criteria set out in the Connected Care
Report and Order, 85 FR 19892, April 9,
2020, and reviewed applications in
accordance with these criteria. For
instance, the Commission considered
whether an application would serve
low-income or veteran patients, as the
Connected Care Report and Order
established a strong preference for Pilot

projects that can demonstrate that they
will primarily benefit these patient
groups. For purposes of the Pilot
Program, a patient is considered low-
income by determining whether (1) the
patient is eligible for Medicaid or (2) the
patient’s household income is at or
below 135% of the U.S. Department of
Health and Human Services Federal
Poverty Guidelines, and a patient is
considered a veteran if they qualify for
health care through the U.S. Department
of Veterans Affairs’ Veterans Health
Administration.

5. Pursuant to the Connected Care
Report and Order, the Commission also
considered whether an application is
primarily focused on treating certain
conditions, such as public health
epidemics, opioid dependency, mental
health conditions, high-risk pregnancy/
maternal health, or chronic or recurring
conditions that typically require at least
several months to treat, including, but
not limited to, diabetes, cancer, kidney
disease, heart disease, and stroke
recovery. Further, the Commission gave
particular emphasis to health care
providers that have either experience
with providing telehealth or connected
care services to patients, or a
partnership with another health care
provider, government agency, or
designated telehealth resource center
with such experience.

6. In addition, the Commission stated
a desire in the Connected Care Report
and Order to select a diverse set of
projects and target Pilot Program funds
to geographic areas and populations
most in need of USF support for
connected care. Consistent with this
directive, the Commission considered
whether applications would serve rural
or Tribal areas or patients residing in
those areas, or would serve patients in
Health Professional Shortage Areas or
Medically Underserved Areas. The
Commission also considered whether
applications would promote the goals of
the Pilot Program. Lastly, the
Commission reviewed applications to
determine whether they sought funding
for eligible products and services, to
ensure that the Pilot Program would use
its limited funding efficiently.

7. Connected Care Pilot Program
Requirements. This section summarizes
the requirements of the Connected Care
Report and Order, and provides
additional instructions and procedures
about the administration, budget, and
eligible services for the Connected Care
Pilot Program. The Commission reminds
all Pilot Program participants to review
the Pilot Program’s eligible services
information prior to procuring services.

8. Program Administration and
Budget. As a general matter, the

traditional funding year period (e.g.,
July 1 to June 30 of each year) for the
Rural Health Care Program will not
apply to the Pilot Program. Because of
the nature of the Pilot Program, and
given the funding request submission
deadline and ramp-up period deadline,
the Commission will not require
selected Pilot Program participants to
follow the traditional funding year
process for the Rural Health Care
Program. Pilot Program participants
should therefore pay careful attention to
any dates contained in official Pilot
Program correspondence and on the
Commission and the Universal Service
Administrative Company (USAC or
Administrator) web pages to ensure
compliance with all applicable dates
and deadlines.

9. The Commission directs USAC to
commit no more than the total amount
associated with each project over a
three-year period not to exceed the
duration of the Pilot Program. This will
ensure that total disbursements remain
under the program budget. Further, to
fund the Pilot Program, the Commission
directs USAC to collect only the total
amount associated with the actual
commitments for each selected project.
Because maximum expenditures based
on each Pilot project budget were
tracked before selection, selected
participants will be able to request
funding and receive funding
commitments for multiple funding
years. Allowing funding requests and
commitments to cover multiple years
will reduce administrative burdens on
Pilot Program participants by reducing
the number of Funding Request Forms
(FCC Form 462) they file and will allow
them to know what their total funding
commitment for the Pilot Program will
be.

10. Eligible Services. The Pilot
Program will provide Pilot Program
participants funding to cover up to 85%
of the cost of eligible services, which
fall under the following categories: (1)
Patient broadband internet access
services; (2) health care provider
broadband data connections; (3)
connected care information services;
and (4) certain network equipment. The
Commission provides two clarifications
on services eligible for support in the
Pilot Program. First, the Commission
clarifies that the Pilot Program will
reimburse network equipment
purchases necessary to make broadband
services functional, even if the Pilot
Program is not directly supporting the
costs of those broadband services. The
Connected Care Report and Order states
that the Pilot Program will fund
“network equipment that is necessary to
make Pilot Program funded broadband
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services for connected care services
functional, or to operate, manage, or
control such services.” However, Pilot
Program applicants have also indicated
a need for network equipment to make
a supported broadband service
functional even if they do not require
new or upgraded broadband from the
Pilot Program as part of their Pilot
project, and a need for network
equipment to make the connected care
services they are providing through
their Pilot project functional.
Accordingly, some Pilot projects do not
require upgraded or new broadband
service to participate in the Pilot
Program but do require upgraded
network equipment (e.g., switches) to
make existing broadband services
functional given the increased volume
of network traffic associated with
connected care services. To ensure these
projects have the network equipment
they need to provide broadband-enabled
connected care services, the Pilot
Program will provide funding to
eligible, participating health care
providers for necessary network
equipment to make a broadband service
functional for providing connected care
services through the Pilot Program.

11. Second, the Commission clarifies
that the Pilot Program will reimburse
network equipment purchases necessary
to make a connected care information
service functional (e.g., a server
necessary for storing video conferences
or facilitating video transmissions).
Although the Connected Care Report
and Order stated that equipment
necessary to make a broadband service
functional was supported, it did not
specifically address eligibility of
equipment necessary to make a
connected care service functional. Many
applicants requested funding for this
type of network equipment and
explained that this equipment was
necessary, for example, to handle the
increased volume of network traffic or
storage needs associated with connected
care services. Funding this additional
network equipment for the limited
purposes of the Pilot Program is
consistent with the Commission’s
decision to fund connected care
information services through the Pilot
Program and is critical to the successful
operation of the participating Pilot
projects that requested such equipment.
Further, funding this equipment for the
limited purposes of the Pilot Program is
within the scope of the Commission’s
statutory authority consistent with the
legal rationale that the Commission
relies on in the Healthcare Connect
Fund to fund network equipment
necessary to make a supported

broadband service functional. To ensure
these additional types of funded
network equipment are within the scope
of our statutory authority and Pilot
Program purpose, where projects
requested network equipment necessary
to make a connected care service
functional, the equipment must be
purchased either because of the increase
in internet traffic caused by the
connected care services, or because the
equipment would be primarily used for
connected care information services.
While the Commission’s approach to
fund network equipment necessary to
make a broadband service functional
even if the Pilot Program is not funding
the broadband service and to fund
network equipment necessary to make a
connected care information service
functional is more expansive than the
Rural Health Care Program’s (RHC)
reimbursement for network equipment
purchases, the Commission believes it is
appropriate in this time-limited Pilot
Program effort, focused on determining
how USF funds can best support the
trend towards connected care to be
slightly more inclusive to ensure the
success of selected Pilot Program
participants.

12. The Pilot Program will not fund
devices, including end-user connected
devices (e.g., tablets, smart phones, or
remote patient monitoring equipment),
medical equipment, health care
provider administrative costs, personnel
costs (including, but not limited to
medical professional costs), or other
miscellaneous expenses. The Pilot
Program also will not fund network
deployment, the construction of
networks between health care providers,
internal connections for health care
providers, or connectivity services
between health care provider sites. Pilot
Program participants must cost allocate
all ineligible services and/or equipment
that are included in bundles, packages,
or suites of services used in Pilot
Program projects. Funding for Pilot
Program participants is limited to three
years. As a reminder, patient broadband
internet access service funded through
the Pilot Program is intended for
patients who lack broadband or have an
internet connection insufficient to
receive connected care, and the funded
patient broadband connection must be
“primarily” used for activities that are
integral, immediate, and proximate to
the provision of connected care services
to participating patients.

13. During application review, the
Wireline Competition Bureau (Bureau)
reviewers identified clearly ineligible
services and equipment when they were
apparent on the application, but USAC
reviewers will review FCC Form 462s in

order to take further steps to ensure that
no funding will be committed for
ineligible services or equipment. Pilot
Program participants that seek
competitive bids and submit requests
for funding should refer to the Bureau’s
previously published guidance on
eligible services and equipment to
ensure that they are only requesting
funding for eligible items. Pilot Program
participants should be aware that
selection does not guarantee that all
items in an application are eligible and
will be funded upon request.

14. Finally, the Commission reminds
Pilot Program participants that they are
prohibited from using Universal Service
support to purchase or obtain any
equipment or services produced or
provided by a covered company posing
a national security threat to the integrity
of communications networks or the
communications supply chain. In
addition, Pilot Program participants are
prohibited from using Federal subsidies
to purchase, rent, lease, or otherwise
obtain any covered communications
equipment or service, or maintain any
covered communications equipment or
service previously purchased, rented,
leased, or otherwise obtained. A list of
covered equipment and services was
posted on the Commission’s website on
March 12, 2021 and will be updated to
reflect any future determinations.

15. Connected Care Pilot Program
Rules and Procedures. This section
provides details for Pilot Program
participants about the competitive
bidding process, requesting funding,
receiving funding commitments, making
changes to their projects, and seeking
reimbursement through submitting
invoices. To ensure efficient and
predictable administration, the Pilot
Program will use rules and procedures
for the RHC Healthcare Connect Fund
Program to the extent feasible. For
purposes of the Connected Care Pilot
Program, the Commission directs USAC
to develop new versions of FCC Form
461 (Request for Services Form), FCC
Form 462 (Funding Request Form), and
FCC Form 463 (Invoice and Request for
Disbursement Form) and make them
publicly available. These forms should
be clearly marked to indicate their
association with the Connected Care
Pilot Program and avoid confusion with
other versions. Pilot Program
participants may now begin the
competitive bidding process and, if a
competitive bidding exemption applies,
may file a Request for Funding.

16. Funding Request Process
Overview. Following selection by the
Commission, Pilot Program participants
can begin to follow the process outlined
in this document. Generally, Pilot
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projects are to operate using Pilot
Program funds for no more than three
years from the first date of service.
Expenses for which Pilot Program
funding is requested and invoiced must
be incurred within three years from the
first date of service for the respective
project, and by no later than June 30,
2025.

e Conduct Competitive Bidding. The
FCC Form 461 initiates the competitive
bidding process for all products and
services for which competitive bids are
required. The Pilot Program participant
will describe the required services and
equipment for its project, develop
scoring criteria to evaluate bids, and
post the resulting request for services to
USAC’s website for at least 28 days.
Following the 28-day posting, the Pilot
Program participant must choose the
most cost-effective service provider and
may then enter into a contract. This
requirement does not apply to any
products or services for which the Pilot
Program participant is exempt from
seeking competitive bids pursuant to a
competitive bidding exemption, as
outlined in this document:

¢ Request Funding. Pilot Program
participants must request funding by
submitting the FCC Form 462 to USAC.
Note that for Pilot Program participants
in Appendices A and B, the submission
of the FCC Form 462 to USAC must
occur no later than six months after the
effective date of this Report and Order.
Any future Pilot Program selections
must submit their respective FCC Form
462 to USAC no later than six months
after the announcement of their
selection.

¢ Receive a Funding Commitment.
USAC will review the FCC Form 462
and, if approved, issue funding
commitment letters (FCLs) to the Pilot
Program participants (and vendors, if
necessary), indicating the amount
committed under the Pilot Program for
the FCC Form 462. The FCL contains
other important information such as the
service delivery deadline, and Pilot
Program participants are reminded to
read their FCLs closely.

e Begin the Pilot Project. Pilot
Program participants must begin their
Pilot projects no later than six months
after receipt of their FCL from USAC.

e Make Project Modifications, if
Needed. Pilot Program participants may
request site or service substitutions or
contract modifications pursuant to the
procedures outlined in this Report and
Order.

e Request Reimbursement. After
equipment or services have been
delivered, Pilot Program participants
may seek reimbursement by submitting
the FCC Form 463 to USAC. Pilot

Program participants are encouraged to
seek reimbursement on a monthly basis,
if possible. Note that certain vendors,
for instance, internet Service Providers
enrolled with the RHC program, will
submit the FCC Form 463 directly to
USAG, upon request by the health care
provider (or consortium).

17. Competitive Bidding—FCC Form
461. In the Connected Care Report and
Order, the Commission adopted, to the
extent feasible, the competitive bidding
requirements for the Healthcare Connect
Fund Program for participants in the
Pilot Program. Unless a competitive
bidding exemption applies, Pilot
Program participants must participate in
a competitive bidding process, follow
any additional applicable state, local or
other procurement requirements, and
select the most cost-effective option for
services and equipment eligible for
Connected Care Pilot Program support.
The Commission provides further
guidance on these requirements.

18. To satisfy the competitive bidding
requirements, Pilot Program participants
must submit an FCC Form 461 for USAC
to post. In some circumstances, Pilot
Program participants will be required to
prepare a formal Request for Proposal
(RFP) to be posted along with their FCC
Form 461. The FCC Form 461 should
include a description of the services and
equipment for which the Pilot Program
participant is seeking support.

19. The Pilot Program participant
must wait at least 28 days from the date
on which the Form 461 is posted on
USAC’s website before selecting a
service provider. After seeking bids
from potential service providers, Pilot
Program participants should conduct a
bid evaluation to select the most cost-
effective means of meeting their needs,
and thereafter participants may enter
into a legally binding agreement with
the selected service provider. Pilot
Program participants may enter into a
service agreement or sign a contract
with the selected provider on or after
the Allowable Contract Selection Date
(ACSD), the day after the required
number of days the FCC Form 461 is
posted on the USAC website. If Pilot
Program participants enter into a new
contract or service agreement before the
ACSD, funding will be denied for
services covered under that contract or
service agreement. Pilot Program
participants will also be required to
make certain certifications regarding the
competitive bidding process before
submitting the FCC Form 461. The FCC
Form 461 will be made available to Pilot
Program participants in USAC’s online
My Portal system with additional
information provided to Pilot Program
participants by USAC during outreach.

20. “Fair and Open” Competitive
Bidding Process. Pilot Program
participants must conduct a fair and
open competitive bidding process. To
satisfy the “fair and open” standard, all
potential bidders must have access to
the same information and be treated in
the same manner during the competitive
bidding period to ensure that the
process is “fair and open.” Further,
service providers who intend to bid on
supported services may not
simultaneously help the Pilot Program
participant to complete its RFP or
Request for Services form. Service
providers who have submitted a bid to
provide supported services, equipment,
or facilities to a health care provider
may not simultaneously help the health
care provider evaluate submitted bids or
choose a winning bid. Pilot Program
participants must respond to all service
providers that have submitted questions
or proposals during the competitive
bidding process. All Pilot Program
participants and service providers must
comply with any applicable state,
Tribal, or local procurement laws, in
addition to the Commission’s
competitive bidding requirements. The
competitive bidding requirements in
this section are not intended to preempt
such state, Tribal, or local requirements.
Additionally, the Commission’s
prohibitions against gifts from service
providers apply to the Connected Care
Pilot Program. Although service
providers may make charitable
contributions to Pilot Program
participants, such gifts may not be
directly or indirectly related to
Connected Care Pilot Program
procurement activities. Further, Pilot
Program participants are reminded that
services purchased pursuant to
universal support mechanisms shall not
be sold, resold, or transferred in
consideration for money or any other
thing of value.

21. Competitive Bidding Exemptions.
Pilot Program participants are not
required to engage in competitive
bidding if a competitive bidding
exemption applies. All of the
competitive bidding exemptions under
the Healthcare Connect Fund Program,
plus an additional exemption, apply to
the Pilot Program as follows:

e Government Master Services
Agreement. The eligible health care
provider seeks support for services and
equipment purchased from Master
Services Agreements (MSAs) negotiated
by federal, state, Tribal, or local
government entities on behalf of such
health care providers and others, if such
MSAs were awarded pursuant to
applicable federal, state, Tribal, or local
competitive bidding requirements;



Federal Register/Vol. 86, No. 132/ Wednesday, July 14, 2021/Rules and Regulations

37065

e Pre-approved Master Services
Agreement. The eligible health care
provider opts into an existing MSA
approved under the Rural Health Care
Pilot Program or Healthcare Connect
Fund Program and seeks support for
services and equipment purchased from
the MSA, if the MSA was developed
and negotiated in response to an RFP
that specifically solicited proposals that
included a mechanism for adding
additional sites to the MSA;

e Evergreen contract. The eligible
health care provider has a multi-year
contract designated as “‘evergreen” by
USAC and seeks to exercise a voluntary
option to extend an evergreen contract
without undergoing additional
competitive bidding;

e E-Rate contract. The eligible health
care provider is in a consortium with
participants in the schools and libraries
universal service support program (E-
Rate program) and a party to the
consortium’s existing contract, if the
contract was approved in the E-Rate
program as a master contract;

e Annual undiscounted cost of
$10,000 or less. The eligible health care
provider seeks support for $10,000 or
less of total undiscounted eligible
expenses for a single year, if the term of
the contract is one year or less; or

e Pre-existing contract (Connected
Care Pilot Program only). The eligible
health care provider already has entered
into a legally binding agreement with a
service provider for services or
equipment eligible for support in the
Pilot Program and that legally binding
agreement itself was the product of
competitive bidding. The Commission
clarifies that this exemption applies
only when the contract was signed
before the applicant was selected to
participate in the Pilot Program and the
contract was not entered into solely for
purposes of the Pilot Program. The prior
competitive bidding process must have
included public solicitation of bids or
the applicant must have evaluated
multiple quotes or bids before signing
the contract.

22. Requests for Funding—FCC Form
462. In the Connected Care Pilot
Program Report and Order, the
Commission indicated that additional
information on filing a request for
funding would be forthcoming. The
Commission now lays out the process
for requesting funding. Pilot Program
participants must request funding from
USAC by filing the FCC Form 462, a
formal request for funding that provides
specific information on pricing and
services. Pilot Program participants in
Appendices A and B must file their
initial FCC Form 462(s) no later than six
months after the effective date of this

Report and Order, and any subsequent
Pilot Program selections must file their
initial FCC Form 462(s) within six
months of the announcement of their
selection. As discussed in this
document, Pilot Program participants
must wait at least 28 days from the date
of posting the FCC Form 461 before
signing a contract or service agreement
with a service provider and filing the
Form 462. The 28-day period does not
apply to those Pilot Program
participants that are exempt from
seeking competitive bids for certain
products or services. Pilot Program
participants that are exempt from
seeking competitive bids for some but
not all, of the Pilot-supported products
and services, are encouraged to seek
competitive bids as necessary, and file
one Form 462 seeking funding for all
requested products and services, being
sure to wait 28 days as necessary.

23. Requests for Multi-Year
Commitments. Pilot Program
participants may seek bids for multi-
year or single-year contracts during the
competitive bidding process. If a project
only seeks bids for a single-year
contract, it will need to conduct a new
competitive bidding process for each
year of the Pilot Program, unless an
exemption applies. Pilot Program
participants may then submit multi-year
or single-year funding requests to
USAC. Also, as noted in this document,
the competitive bidding requirements
for the Pilot Program are in addition to
and do not supplant any applicable state
or local procurement requirements.

24. Funding Commitments. After
USAC reviews the FCC Form 462 and
makes funding determinations, USAC
will issue an FCL for each FCC Form
462 filed for the Pilot Program that
details the amount of committed
funding and contains other important
information. The amount of funding
specified in the FCL is the total amount
for which a Pilot Program participant
may request reimbursement. Pilot
Program participants may begin to
receive supported recurring services on
the start date of their Pilot project. To
ensure that projects start in a timely
manner, Pilot Program participants may
install equipment or pay for other
supported non-recurring services before
the start date, but may not invoice for
this equipment and services until after
the start date. Services must be
delivered by the service delivery
deadline applicable to the funding year
of the last day of the funding
commitment. To aid in administration
of the Pilot Program, all funding
commitments shall end three years from
the first date of service for the respective
Pilot project, and by no later than June

30, 2025. Participants that seek one-year
funding commitments may access
unused funds in future years of the Pilot
Program’s three year period. Pilot
Program participants may request site
and service substitutions as necessary
pursuant to the process detailed in
paragraph 26.

25. Changes to Projects. Pilot Program
participants are required to report to the
Commission any material change in the
participating health care providers’ or
Pilot projects’ status (e.g., the health
care provider site has closed, or the
pilot project has ceased operations)
within 30 days of such material change
in status. In instances where a Pilot
Program participant is unable to
participate in the Pilot Program for their
proposed project period, a successor
may be designated by the Bureau.
Further, to facilitate the tracking and
monitoring of the Pilot Program budget
and guard against potential waste, fraud
and abuse, Pilot Program participants
must notify USAC within 30 days of any
decrease of 5% or more in the number
of patients participating in their
respective Pilot projects. Pilot Program
participants can notify USAC of these
changes via My Portal. The Commission
directs USAC to advise the Bureau of
project changes that could impact
committed funding (e.g., changes to the
cost of patient broadband or decrease in
service quantities).

26. Site and Service Substitutions. To
provide flexibility to Pilot Program
participants, the Pilot Program will
permit site and service substitutions
within a project, consistent with the site
and service substitution rules in the
Rural Health Care Program. Both
individual and consortium projects may
make service substitutions. USAC shall
approve a site or service substitution for
the Pilot Program if: (1) The substitution
is provided for in the contract, within
the change clause, or constitutes a
minor modification; (2) the site is an
eligible HCP and the service is an
eligible service under the Pilot Program;
(3) the substitution does not violate any
contract provision or state or local
procurement laws; and, (4) the
requested change is within the scope of
the controlling FCC Form 461, including
any applicable Request for Proposal. A
site or service substitution cannot
increase the total funding commitment.
Pilot Program participants may request
site and service substitutions via My
Portal.

27. Contract Modifications. Contract
modifications are permissible if they
would be considered minor and
therefore exempt from state, local, or
tribal competitive bidding requirements.
If the jurisdiction’s laws are silent or
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otherwise inapplicable on whether a
modification would be permitted
without rebidding, the Commission
adheres to the “cardinal change”
doctrine, which looks at whether the
modified terms are essentially the same
as in the original contract. To qualify for
reimbursement, any items provided
pursuant to a minor contract
modification must also be eligible
services under the rules of the Pilot
Program.

28. Seeking Reimbursement—FCC
Form 463. The Commission provides
additional details on invoicing
requirements and processes. The Pilot
Program will provide universal service
support for 85% of the cost of eligible
services and equipment. Consistent with
the Commission’s existing rules for the
Healthcare Connect Fund Program, Pilot
Program participants must contribute
the other 15% of the cost of eligible
services or equipment. Only funds from
eligible sources, including the applicant
or eligible health care provider
participants, participating patients, or
state, federal, or Tribal funding or
grants, may be applied toward the
health care provider’s required
contribution. Health care providers
cannot use ineligible sources (e.g., direct
payments from vendors or service
providers) to pay their required share of
requested services or equipment.

29. After eligible equipment or
services have been delivered, service
providers, in conjunction with the
participating health care providers, will
be required to make certain
certifications and submit invoicing
forms, i.e., FCC Form 463 (Invoice and
Request for Disbursement Form), with
supporting documentation to USAC.
USAC will review the invoicing forms
and supporting documentation and
issue disbursements to the applicable
service providers or vendors. So that the
Pilot Program can operate easily with
existing invoicing systems, service
providers will receive reimbursement
directly, rather than through the health
care provider, consistent with the
standard practice in the Healthcare
Connect Fund Program. Both broadband
service providers and other vendors
must have a valid Service Provider
Identification Number from USAC, also
known as a 498 ID, to receive payments.

30. Finally, the Commission waives
the procedural rule established in the
Connected Care Report and Order that
invoices be submitted monthly. While
the Commission strongly encourages
Pilot Program participants to submit
invoices monthly when possible,
requiring invoices to be submitted on a
monthly basis may pose an undue
administrative burden for some Pilot

Program participants and would be
difficult to enforce. Because the
Commission is tracking the
expenditures for each project to ensure
that total disbursements remain under
the $100 million cap, and because the
Pilot Program has a number of reporting
requirements to further monitor the
progress of projects, requiring monthly
invoicing is not necessary to ensure that
total disbursements will be under the
cap. The Commission therefore found
good cause under § 1.3 of the
Commission’s rules to not require
invoices to be submitted on a monthly
basis, but still encourages participants
to submit their invoices promptly upon
incurring an expense. All invoices must
be submitted to USAC by the invoice
deadline for the RHC Program, which is
120 days after the service delivery
deadline, but no later than six months
following the conclusion of each
project.

31. Wind Down Period and Project
Conclusion. Pilot Program participants
may begin receiving service and eligible
network equipment upon receipt of an
FCL from USAC and must begin
receiving service no later than six
months following receipt of the FCL.
Projects are to last for three years from
the first date of service, and no later
than June 30, 2025. Following the
conclusion of the three-year period,
Pilot Program participants will have an
additional six months to wind down
their projects or transition to a funding
source other than the Pilot Program.
During this period, Pilot Program
participants may submit any remaining
invoices for expenses incurred during
the three-year Pilot project period,
submit final data reporting (discussed in
paragraph 32), and conclude any
administrative tasks. Additional
guidance may be provided by the
Bureau regarding project conclusion.

32. Additional Pilot Program
Requirements—Data Reporting and
Bureau Report on Pilot. The
Commission established the Pilot
Program to examine how the Fund can
help support the trend towards
connected care services, particularly for
low-income Americans and veterans. In
particular, the Commission expects that
the Pilot Program will benefit many
low-income and veteran patients who
are responding to a wide variety of
health challenges such as infectious
diseases, diabetes, opioid dependency,
high-risk pregnancies, pediatric heart
disease, mental health conditions, and
cancer. The Commission also expects
that the Pilot Program will provide
meaningful data that will help it better
understand how USF funds can support
health care provider and patient use of

connected care services. To this end, the
Commission established three specific
goals for the Pilot Program: To
determine how USF support can be
used to (1) improve health outcomes
through connected care; (2) reduce
health care costs for patients, facilities
and the health care system; and (3)
support the trend towards connected
care everywhere.

33. To help evaluate the Pilot
Program, the Commission directed the
Bureau to issue a report detailing the
results of the Pilot Program after it has
been completed. To assist with this
report, the Commission will require
Pilot Program participants to submit
anonymized, aggregated data to the
Bureau regarding their Pilot project.
Pilot Program participants are required
to submit three total reports: An annual
report after their first year of funding,
after their second year of funding, and
a final report after their third year of
funding that contains data for the third
year of funding, summarizes final
results, and explains whether goals of
the Pilot project were met and how the
Pilot project served the Commissions’
goals for the program. The Bureau will
draw on the data from individual Pilot
projects to prepare a final report upon
the conclusion of the Pilot Program.

34. The Commission directs the
Bureau to develop a form template for
Pilot Program participants to use in
reporting data annually and at the Pilot
project’s conclusion. The Commission
directs the Bureau to make the template
available as close to the start of the Pilot
projects as possible to ensure that each
project can gather data while the project
is underway and be in position to report
to the Commission at the conclusion of
each year of the Pilot project. The
Commission further directs the Bureau
to provide guidance on how Pilot
Program participants can access the
template, and how participants can
submit the report to the Bureau, as well
as establish deadlines as necessary. The
Commission expects that Pilot Program
participants will be asked to report data
such as: The number of patients served
and percentage of those who were low-
income and veteran patients; changes
from the estimated patient population;
progress in meeting the project’s goals
and objectives; impact of funding on
number of patients treated with
connected care; patient satisfaction with
connected care and with health status;
changes in treatment adherence;
reductions in emergency room or urgent
care visits; decreases in hospital
admissions, re-admissions or lengths of
stay; reductions or improvements in
condition-specific outcomes or acute
incidents among those who suffer from
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a chronic illness; impact of funding
patient broadband connections;
decreases in missed appointments;
estimated cost-savings for health care
providers and patients; reduced patient
travel or time (e.g., reduction in travel
time or time missed from work); and
other metrics that may demonstrate
progress toward achieving the Pilot
Program’s goals, and general feedback
on program administration. The
Commission expects that the final report
from Pilot Program participants will, at
a minimum, include an overall
summary of the information in the
annual reports, an explanation of how
the project helped advance the goals
and objectives of the Pilot Program, an
explanation of whether the Pilot project
met its specific goals and objectives,
information on any lessons learned
concerning the provision and utilization
of connected care services, and,
particularly for low-income patients and
veterans, lessons learned concerning
patient retention, patient training, and
how best to address digital literacy
challenges. Pilot projects must collect
data sufficient to provide substantive
responses for the required reports.
Failure to provide the data may result in
either the elimination of the selected
participant from the Pilot Program, loss
or reduction of support, or recovery of
prior distributions.

35. USAC Outreach. All Pilot Program
participants listed in the R&O have 14
calendar days from the effective date of
the R&O to provide or update, as
needed, contact information for the lead
project coordinator to USAC, including
the lead project coordinator’s name,
mailing address, email address, and
telephone number. Any future
selections will need to provide or
update this information within 14
calendar days of the announcement of
their selection. Within 30 days of the
effective date of the R&O, USAC will
conduct an initial coordination meeting
with Pilot Program participants
identified in Appendices A and B of the
R&O. For any future selections, the
Commission directs USAC to conduct
an initial coordination meeting with
additional selected Pilot Program
participants within 30 days of their
selection. USAC will also conduct a
targeted outreach program, such as a
webinar or similar outreach, to educate
and inform selectees about the Pilot
Program administrative process,
including filing requirements and
deadlines. In addition to the structured
outreach, participants are encouraged to
contact USAC support staff, who will be
available to respond to individual
questions about how to file forms or

submit proper supporting documents.
Pilot Program participants can also find
information on USAC’s website for the
Connected Care Pilot Program. And as
noted in this document, most program
forms and other program documents can
be found in My Portal.

36. Document Retention, Audits, and
Protection Against Waste, Fraud, ad
Abuse. As in the Healthcare Connect
Fund, health care providers and
selected participants, in addition to
maintaining records related to their
Pilot projects to demonstrate their
compliance with the Pilot Program rules
and requirements, must also keep
supporting documentation for the
required reports for at least five years
after the conclusion of their Pilot project
and must present that information to the
Commission or USAC upon request.
Pilot projects will also be subject to
random compliance audits to ensure
compliance with the Pilot Program rules
and requirements.

37. One indicator of the Pilot
Program’s success will be the avoidance
of waste, fraud, and abuse and the
careful stewardship of USF resources.
Pilot Program participants must
carefully adhere to program rules, file
timely and accurate reports, and
promptly consult with USAC when
questions regarding Pilot Program rules
or processes arise. The Commission
retains the discretion to evaluate the
uses of monies disbursed through the
USF programs and to determine on a
case-by-case basis that waste, fraud, or
abuse of program funds occurred, and
that recovery is warranted.
Additionally, in the event the
Commission discovers any improper
activity resulting from the Pilot
Program, it will subject the offending
party to all available penalties at our
disposal, and will direct USAC to
recover funds, assess retroactive fees
and/or interest, or both. The
Commission remains committed to
ensuring the integrity of the USF
programs and will continue to
aggressively pursue instances of waste,
fraud, or abuse under our own
procedures and in cooperation with law
enforcement agencies.

38. Further, consistent with the
Commission’s existing rules for the
Healthcare Connect Fund Program, Pilot
Program participants must contribute
their 15% share of the eligible costs
from eligible sources (e.g., the applicant,
patient charges, an eligible health care
provider, or state, federal, or Tribal
funding or grants) and cannot apply
funds from ineligible sources (including
other FCC programs, such as the
Universal Service Fund and the COVID-
19 Telehealth Program, or direct

payments from vendors or service
providers). Pilot Program participants
are also reminded that on their program
application, they certified that no funds
from any source—private, state, or
federal—have been received or are
expected to be received for the exact
same services or equipment that are
claimed as eligible for support under the
Pilot Program. All Pilot Program
participants are strongly encouraged to
review their active certification
commitments, including those related to
HIPAA compliance, document
retention, and proper use of funds.

39. Finally, the Commission reminds
Pilot Program participants that Pilot
projects are prohibited from receiving
duplicative funding from the Pilot
Program and the COVID-19 Telehealth
Program, or any other source, for those
exact same items. If a Pilot Program
participant is also selected for
participation in the COVID-19
Telehealth Program, it must ensure that
it does not request disbursements for the
same services or equipment from both
programs. If any Pilot Program
participant is also selected to participate
in the COVID-19 Telehealth Program,
the participant shall notify the
Administrator immediately, and the
Commission directs the Administrator
to compare that participant’s Pilot
Program funding request(s) against its
COVID-19 Telehealth Program
application to ensure that participants
do not receive duplicative funding.

40. Payment Administration. FCC Red
Light Rule. To implement the
requirements of the Debt Collection
Improvement Act of 1996, the
Commission established what is
commonly referred to as the “red light
rule.” Under the red light rule, the
Commission will not take action on
applications or other requests by an
entity that is found to owe debts to the
Commission until full payment or
resolution of that debt. If the delinquent
debt remains unpaid or other
arrangements have not been made
within 30 days of being notified of the
debt, the Commission will dismiss any
pending applications. If a Pilot Program
participant or service provider is
currently on red light status, it will need
to satisfy or make arrangements to
satisfy any debts that it owes to the
Commission before its application can
be processed.

41. System for Award Management
Registration. All Pilot Program
participants and service providers must
also register with the System for Award
Management (SAM). SAM is a web-
based, government-wide application
that collects, validates, stores, and
disseminates business information
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about the federal government’s partners
in support of federal awards, grants, and
electronic payment processes.
Registration in SAM provides the
Commission with an authoritative
source of information necessary to
provide funding to Pilot Program
participants and to ensure accurate
reporting pursuant to the Federal
Funding Accountability and
Transparency Act of 2006 (FFATA), as
amended by the Digital Accountability
and Transparency Act of 2014 (DATA
Act). Only those applicants and service
providers that are actively registered in
SAM will be able to receive
reimbursement from the Pilot Program.
Pilot Program participants and service
providers that are already registered
with SAM do not need to re-register
with that system in order to receive
payment from the Pilot Program. Pilot
Program participants who are not
already registered with SAM may still
participate in the Pilot Program, apply
for funding, and receive program
commitments, but Pilot Program
participants and service providers must
be registered in SAM before any
payments can be issued for the Pilot
Program. To assist participants who are
not registered with SAM, the
Commission directs USAC to provide
information and guidance to
participants regarding the SAM
registration process. To the extent that
Pilot Program participants subaward the
payments they receive from the Pilot
Program, as defined by FFATA/DATA
Act regulations, Pilot Program
participants may be required to submit
data on those subawards.

42. Do Not Pay. Pursuant to the
requirements of the Payment Integrity
Information Act of 2019, the
Commission is required to ensure that a
thorough review of available databases
with relevant information on eligibility
occurs to determine program or award
eligibility and prevent improper
payments before the release of any
federal funds. To meet this requirement,
the Commission and USAC will make
full use of the Do Not Pay system
administered by the U.S. Treasury’s
Bureau of the Fiscal Service. If a check
of the Do Not Pay system results in a
finding that a Pilot Program participant
or service provider should not be paid,
the Commission will withhold issuing
commitments and payments. The Pilot
Program participant or service provider
is responsible for working with the

relevant agency to correct its
information in the Do Not Pay system
before payment can be issued.

43. Appeals of USAC Decisions.
Affected parties may seek review of a
USAC decision pursuant to the rules
and procedures outlined in §§ 54.719 to
54.725 of the Commission’s rules.
Specifically, an affected party may seek
review of a decision by USAC by filing
a request for review with USAC within
60 days of the date of the decision. An
affected party may seek Commission
review of a USAC decision, only after
first seeking review of the decision with
USAQG, and may file a request for review
with the Commission within 60 days
after USAC’s decision on appeal. An
affected party may only request a waiver
of the Commission’s rules, or a waiver
of a decision by USAG, by filing such
request with the Commission, within 60
days of USAC’s decision. All other
requirements for appeals and requests
for waiver, including the form the
filings must take, can be found in
§§54.719 to 54.725 of the Commission’s
rules.

44. Delegations of Authority. In order
to ease program administration, the
Commission delegates to the Bureau,
consistent with the goals of the Pilot
Program, the authority to waive certain
program deadlines, clarify any
inconsistencies or ambiguities in the
Pilot Program rules, adjust Pilot project
funding commitments, or to perform
other administrative tasks as may be
necessary for the smooth operation of
the Pilot Program. The Commission also
delegates to the Bureau the authority to
grant limited extensions of deadlines to
Pilot projects, and other authority as
may be necessary to ensure a successful
Pilot Program.

45. The Commission delegates
financial oversight of this program to
the Commission’s Managing Director
and direct the Office of the Managing
Director (OMD) to work in coordination
with the Bureau to ensure that all
financial aspects of the program have
adequate internal controls. These duties
fall within OMD’s current delegated
authority to ensure that the Commission
operates in accordance with federal
financial statutes and guidance. OMD
performs this role with respect to
USAC’s administration of the
Commission’s Universal Service
programs and the Commission
anticipates that OMD will leverage
existing policies and procedures, to the
extent practicable and consistent with

the Connected Care Pilot Program, to
ensure the efficient and effective
management of the program. Finally, the
Commission notes that OMD is required
to consult with the Bureau on any
policy matters affecting the program,
consistent with § 0.91(a) of the
Commission’s rules.

III. Procedural Matters
A. Paperwork Reduction Act Analysis

46. This document contains new
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, will invite the general public
and the Office of Management and
Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of 1995
(PRA), Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
the Commission seeks specific comment
on how it might further reduce the
information collection burden for small
business concerns with fewer than 25
employees.

B. Congressional Review Act

47. The Commission will not send a
copy of the R&O to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A) because
no rules are being adopted in the R&O.

IV. Ordering Clauses

48. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 201, 254, and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 201, 254, and 303(r)
the R&O is adopted and shall become
effective August 13, 2021, pursuant to
47 U.S.C. 408.

49. It is further ordered that, pursuant
to the authority contained in sections
201, 254, and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 201, 254, and
303(r), and § 1.3 of the Commission’s
rules, 47 CFR 1.3, the monthly invoice
submission requirement is waived, to
the extent discussed herein.

Federal Communications Commission.
Marlene Dortch,

Secretary.

[FR Doc. 2021-14891 Filed 7-13-21; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2017-BT-TP-0053]
RIN 1904-AE17

Energy Conservation Program: Test
Procedure for Metal Halide Lamp
Fixtures

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: The U.S. Department of
Energy (“DOE”) proposes to amend its
test procedures for metal halide lamp
fixtures (“MHLFs”) to incorporate by
reference the latest versions of relevant
industry standards; clarify the selection
of reference lamps used for testing;
reorganize the content of the test
procedure for better readability and
clarity; and revise the standby mode test
procedure for MHLFs. DOE is seeking
comment from interested parties on the
proposal.

DATES: DOE will accept comments, data,
and information regarding this notice of
proposed rulemaking (“NOPR”) no later
than September 13, 2021. DOE will hold
a webinar on Thursday, August 5, 2021,
from 10:00 a.m. to 2:00 p.m. See section
V, “Public Participation,” for details.
ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
https://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2017-BT-TP-0053, by
any of the following methods:

1. Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to MHLF2017TP0053@
ee.doe.gov. Include docket number
EERE-2017-BT-TP-0053 in the subject
line of the message.

No telefacsimiles (“faxes’’) will be
accepted. For detailed instructions on

submitting comments and additional
information on this process, see section
V of this document.

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing Covid-19 pandemic. DOE is
currently suspending receipt of public
comments via postal mail and hand
delivery/courier. If a commenter finds
that this change poses an undue
hardship, please contact Appliance
Standards Program staff at (202) 586-
1445 to discuss the need for alternative
arrangements. Once the Covid—19
pandemic health emergency is resolved,
DOE anticipates resuming all of its
regular options for public comment
submission, including postal mail and
hand delivery/courier.

Docket: The docket, which includes
Federal Register notices, comments,
and other supporting documents/
materials, is available for review at
https://www.regulations.gov. All
documents in the docket are listed in
the https://www.regulations.gov index.
However, some documents listed in the
index, such as those containing
information that is exempt from public
disclosure, may not be publicly
available.

The docket web page can be found at
https://www.regulations.gov/
docket?D=EERE-2017-BT-TP-0053. The
docket web page will contain simple
instructions on how to access all
documents, including public comments,
in the docket. See section V for
information on how to submit
comments through https://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Stephanie Johnson, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
1943. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Prescott Heighton, U.S.
Department of Energy, Office of the
General Counsel, GC-33, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (518) 209—

1336. Email: Prescott.Heighton@
Hqg.Doe.Gov.

For further information on how to
submit a comment or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: DOE
proposes to incorporate by reference the
following industry standards into 10
CFR part 431:

American National Standards Institute
(“ANSI”’) C78.43 (ANSI C78.43-2017),
‘““American National Standard for
Electric Lamps—Single-Ended Metal
Halide Lamps,” approved December
21, 2017.

ANSI C78.44 (ANSI C78.44-2016),
‘““American National Standard for
Electric Lamps—Double-Ended Metal
Halide Lamps,” approved July 1,
2016.

ANSI C82.6—2015 (R2020) (ANSI C82.6—
2015 (R2020)), “American National
Standard for Lamp Ballasts—Ballasts
for High-Intensity Discharge Lamps—
Methods of Measurement,” approved
March 30, 2020.

ANSI C82.9 (ANSI C82.9-2016),
“American National Standard for
Electric Lamps— High Intensity
Discharge and Low-Pressure Sodium
Lamps—Definitions,” approved July
12, 2016.

International Electrotechnical
Commission (“IEC”) 62301 (IEC
62301), “Household electrical
appliances—Measurement of standby
power” (Edition 2.0, 2011-01).
Copies of ANSI C78.43—-2017, ANSI

C78.44-2016, ANSI C82.6—-2015

(R2020), and ANSI C82.9—-2016 are

available at www.ansi.org or

www.nema.org. Copies of IEC

62301:2011 are available on IEC’s

website at https://webstore.iec.ch/home.
For a discussion of these standards,

see section IV.M.
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D. Proposed Amendments to Active Mode Act, as amended (“EPCA”),* authorizes requirements for covered products

Test Method
. Test Conditions and Setup
. General Test Conditions
Dimming Ballast
. Reference Lamps
. Test Method
. Stabilization Criteria
Test Measurements
. Calculations
. High-Frequency Electronic Ballasts
. Proposed Amendments to Standby Mode
Test Method
. Test Conditions and Setup
. Test Method and Measurement
. Definitions
G. Compliance Dates and Waivers
H. Test Procedure Costs, Harmonization,
and Other Topics
1. Test Procedure Costs, Burdens and
Impact
2. Harmonization With Industry Standards
3. Other Test Procedure Topics
IV. Procedural Issues and Regulatory Review
A. Review Under Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act of 1995
D. Review Under the National
Environmental Policy Act of 1969
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under Executive Order 12630
J. Review Under Treasury and General
Government Appropriations Act, 2001
K. Review Under Executive Order 13211
L. Review Under Section 32 of the Federal
Energy Administration Act of 1974
M. Description of Materials Incorporated
by Reference
V. Public Participation
A. Participation in the Webinar
B. Submission of Comments
C. Issues on Which DOE Seeks Comment
VI. Approval of the Office of the Secretary
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I. Authority and Background

MHLFs are included in the list of
“covered products” for which DOE is
authorized to establish and amend
energy conservation standards and test
procedures. (42 U.S.C. 6295(a)(19))
DOE’s energy conservation standards
and test procedures for MHLF's are
currently prescribed at subpart S of the
Code of Federal Regulations (“CFR”),
part 431, §§431.326 and 431.324. The
following sections discuss DOE’s
authority to establish test procedures for
MHLFs and relevant background
information regarding DOE’s
consideration of test procedures for this
equipment.

DOE to regulate the energy efficiency of
a number of consumer products and
certain industrial equipment. (42 U.S.C.
6311-6317) Title III, Part B 2 of EPCA
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, which sets forth a
variety of provisions designed to
improve energy efficiency. These
products include metal halide lamp
fixtures, the subject of this document.3
(42 U.S.C. 6292(a)(19)) MHLFs contain
metal halide lamp ballasts. Because the
MHLF energy conservation standards in
EPCA established a minimum efficiency
for the ballasts incorporated into those
fixtures, this test procedure requires
measurement of metal halide lamp
ballast efficiency. (42 U.S.C.
6295(hh)(1)(A))

The energy conservation program
under EPCA consists essentially of four
parts: (1) Testing, (2) labeling, (3)
Federal energy conservation standards,
and (4) certification and enforcement
procedures. Relevant provisions of the
EPCA specifically include definitions
(42 U.S.C. 6291), energy conservation
standards (42 U.S.C. 6295), test
procedures (42 U.S.C. 6293), labeling
provisions (42 U.S.C. 6294), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6296).

The Federal testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for: (1) Certifying to
DOE that their products comply with
the applicable energy conservation
standards adopted pursuant to EPCA (42
U.S.C. 6295(s)), and (2) making
representations about the efficiency of
those products (42 U.S.C. 6293(c)).
Similarly, DOE must use these test
procedures for testing to determine
whether the products comply with any

1 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116—260 (Dec. 27, 2020).

2For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.

3Because of its placement in Part A of Title III
of EPCA, the rulemaking for MHLFs is bound by the
requirements of 42 U.S.C. 6292. However, because
MHLFs are generally considered commercial
equipment, as a matter of administrative
convenience and to minimize confusion among
interested parties, DOE adopted MHLF provisions
into subpart S of 10 CFR part 431. 74 FR 12058,
12062 (Mar. 23, 2009). Therefore, DOE will refer to
MHLFs as “equipment”” throughout the NOPR
because of their placement in 10 CFR part 431.
When the NOPR refers to specific provisions in Part
A of EPCA, the term “product” is used. The
location of provisions within the CFR does not
affect either their substance or applicable
procedure.

established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C. 6297)
DOE may, however, grant waivers of
Federal preemption for particular State
laws or regulations, in accordance with
the procedures and other provisions of
EPCA. (42 U.S.C. 6297(d))

Under 42 U.S.C. 6293, EPCA sets forth
the criteria and procedures DOE must
follow when prescribing or amending
test procedures for covered products.
EPCA requires that any test procedures
prescribed or amended under this
section shall be reasonably designed to
produce test results which measure
energy efficiency, energy use or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use and
shall not be unduly burdensome to
conduct. (42 U.S.C. 6293(b)(3))

In addition, EPCA requires that DOE
amend its test procedures for all covered
products to integrate measures of
standby mode and off mode energy
consumption. (42 U.S.C. 6295(gg)(2)(A))
Standby mode and off mode energy
consumption must be incorporated into
the overall energy efficiency, energy
consumption, or other energy descriptor
for each covered product unless the
current test procedures already account
for and incorporate standby and off
mode energy consumption or such
integration is technically infeasible. If
an integrated test procedure is
technically infeasible, DOE must
prescribe a separate standby mode and
off mode energy use test procedure for
the covered product, if technically
feasible. (42 U.S.C. 6295(gg)(2)(A)(ii))
Any such amendment must consider the
most current versions of the
International Electrotechnical
Commission (“IEC”) Standard 62301 4
and IEC Standard 62087,° as applicable.
(42 U.S.C. 6295(gg)(2)(A))

EPCA also requires that, at least once
every 7 years, DOE evaluate test
procedures for each type of covered
products, including MHLFs, to
determine whether amended test
procedures would more accurately or
fully comply with the requirements for
the test procedures to not be unduly
burdensome to conduct and be
reasonably designed to produce test

41EC 62301, Household electrical appliances—
Measurement of standby power (Edition 2.0, 2011—
01). Published January 27, 2011.

5]EC 62087, Methods of measurement for the
power consumption of audio, video, and related
equipment (Edition 3.0). Published April 13, 2011.
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results that reflect energy efficiency,
energy use, and estimated operating
costs during a representative average
use cycle. (42 U.S.C. 6293(b)(1)(A) and
(b)(3))

If the Secretary determines, on her
own behalf or in response to a petition
by any interested person, that a test
procedure should be prescribed or
amended, the Secretary shall promptly
publish in the Federal Register
proposed test procedures and afford
interested persons an opportunity to
present oral and written data, views,
and arguments with respect to such
procedures. The comment period on a
proposed rule to amend a test procedure
shall be at least 60 days and may not
exceed 270 days.® In prescribing or
amending a test procedure, the
Secretary shall take into account such
information as the Secretary determines
relevant to such procedure, including
technological developments relating to
energy use or energy efficiency of the
type (or class) of covered products
involved. (42 U.S.C. 6293(b)(2)) If DOE
determines that test procedure revisions
are not appropriate, DOE must publish
its determination not to amend the test
procedures. DOE is publishing this
notice of proposed rulemaking
(“NOPR”) in satisfaction of the 7-year
review requirement specified in EPCA
for both the active mode and standby
mode test procedures for MHLFs. (42
U.S.C. 6293(b)(1)(A)) At this time, DOE
has tentatively determined that a MHLF
does not have an “off mode,” as defined
by EPCA (see section 1.B for further
details).”

B. Background

DOE’s existing test procedures for
MHLFs for active mode and standby
mode operation appear at Title 10 of the
Code of Federal Regulations (“CFR”’)
part 431, subpart S, §431.324 (“Uniform
test method for the measurement of
energy efficiency and standby mode
energy consumption of metal halide
lamp ballasts™).

The Energy Independence and
Security Act of 2007 (Pub. L. 110-140;
EISA 2007) amended EPCA, requiring
DOE to establish test procedures for

6 DOE has historically provided a 75-day
comment period for test procedure NOPRs,
consistent with the comment period requirement
for technical regulations in the North American
Free Trade Agreement, U.S.-Canada-Mexico
(“NAFTA”), Dec. 17, 1992, 32 L.L.M. 289 (1993); the
North American Free Trade Agreement
Implementation Act, Public Law 103-182, 107 Stat.
2057 (1993) (codified as amended at 10 U.S.C.A.
2576) (1993) (“NAFTA Implementation Act”); and
Executive Order 12889, “Implementation of the
North American Free Trade Agreement,” 58 FR
69681 (Dec. 30, 1993). However, Congress repealed

metal halide lamp ballasts based on the
industry standard American National
Standards Institute (““ANSI”’) C82.6—
2005. (42 U.S.C. 6293(b)(18)) On March
9, 2010, DOE published a final rule
establishing active mode and standby
mode test procedures for MHLFs based
on measuring ballast efficiency in
accordance with ANSI C82.6—2005 8
(2010 MHLF TP final rule”). 75 FR
10950. In the 2010 MHLF TP final rule,
DOE determined that per EPCA’s
definition of “‘off mode,” MHLFs do not
operate in off mode because there is no
condition in which the components of
an MHLF are connected to the main
power source and are not already in a
mode accounted for in either active or
standby mode. 75 FR 10954—-10955.

EISA 2007 also prescribed mandatory
minimum efficiency levels for certain
MHLFs manufactured on or after
January 1, 2009. (42 U.S.C. 6295(hh)(1))
DOE published a final rule amending
energy conservation standards for
MHLFs on February 10, 2014 (2014
MHLF ECS final rule”). 79 FR 7746.
These amended standards apply to all
equipment manufactured in, or
imported into, the United States on or
after February 10, 2017. In the 2014
MHLF ECS final rule, DOE also
amended the then-existing test
procedure to specify the input voltage at
which a ballast is to be tested and to
require measuring and calculating
ballast efficiency to three significant
figures. 79 FR 7758.

For this rulemaking, DOE has
reviewed the current active mode and
standby mode test procedures for
MHLFs to determine whether any
amendments are necessary.

On May 30, 2018, DOE published in
the Federal Register a request for
information seeking comments on the
current test procedure for MHLFs (‘“May
2018 RFI”). 83 FR 24680. In the May
2018 RFI, DOE requested comments,
information and data regarding several
issues, including (1) the availability of
reference lamps; (2) updates to the
incorporated ANSI standards and the
potential incorporation by reference of
recent [lluminating Engineering Society
(“IES”), IEC, and ANSI standards; (3)

the NAFTA Implementation Act and has replaced
NAFTA with the Agreement between the United
States of America, the United Mexican States, and
the United Canadian States (“USMCA”), Nov. 30,
2018, 134 Stat. 11, thereby rendering E.O. 12889
inoperable. Consequently, since the USMCA is
consistent with EPCA’s public comment period
requirements and normally requires only a
minimum comment period of 60 days for technical
regulations, DOE now provides a 60-day public
comment period for test procedure NOPRs.

7EPCA defines ‘off mode’ as ““the condition in
which an energy-using product—(I) is connected to

the potential impact of referencing the
updated standard ANSI C78.43-2013 9
in the definition of “ballast efficiency”
and the need for clarifying the term
“nominal system” in the definition of
“ballast efficiency”’; (4) the prevalence
of metal halide lamp ballasts capable of
operating more than one lamp wattage,
and how this equipment should be
tested; (5) the appropriate light output
for testing metal halide dimming
ballasts; (6) the availability and power
consumption of metal halide ballasts
capable of operating in standby mode;
and (7) whether high frequency
electronic metal halide ballasts can be
tested with the same equipment as high
frequency electronic fluorescent lamp
ballasts. Id. DOE received comments in
response to the May 2018 RFI from the
National Electrical Manufacturers
Association (“NEMA”’). This document
addresses information and comments
received in response to the May 2018
RFI, and proposes amendments to the
test procedures for MHLFs.

II. Synopsis of the Notice of Proposed
Rulemaking

In this NOPR, DOE proposes to revise
its test procedures for MHLFs to: (1)
Update references to industry standards;
(2) clarify the selection of reference
lamps to be tested with metal halide
lamp ballasts; (3) reorganize the content
of the test procedure for better
readability and clarity; and (4) reference
IEC 62301:2011 and clarify instructions
for measuring standby mode energy
consumption of metal halide lamp
ballasts. DOE has tentatively determined
that the proposed amendments
described in section III of this NOPR
would not alter the measured efficiency
of MHLFs, or require retesting or
recertification solely as a result of DOE’s
adoption of the proposed amendments
to the test procedures, if made final.
Additionally, DOE has tentatively
determined that the proposed
amendments, if made final, would not
increase the cost of testing. DOE’s
proposed actions are summarized in
Table II.I and addressed in detail in
section III of this proposed rulemaking.

a main power source; and (II) is not providing any
standby or active mode function. (42 U.S.C.
6295(gg)(1)(A)(ii))

8 American National Standards Institute.
American National Standard for lamp ballasts—
Ballasts for High-Intensity Discharge Lamps—
Methods of Measurement. Approved February 14,
2005.

9 American National Standards Institute.
American National Standard for electric lamps—
Single-Ended Metal Halide Lamps. Approved April
8, 2013.
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TABLE Il.I—SUMMARY OF CHANGES IN PROPOSED TP RELATIVE TO CURRENT TP

Current DOE TP

Proposed TP

Attribution

References ANSI (C78.43-2004,
which describes characteristics of
single-ended metal halide lamps.

Does not reference an industry
standard for double-ended metal
halide lamps.

To define “ballast efficiency,” ref-
erences the term “nominal sys-
tem” in ANSI C78.43-2004, but
that term does not appear in the
ANSI standard.

Does not define “reference lamp” ..

Does not provide direction for the
light output level at which to test
dimming ballasts in active mode.

Does not provide direction for
which lamp to use for testing bal-
lasts that can operate lamps of
more than one wattage, or that
can operate both quartz and ce-
ramic metal halide lamps.

Incorporates by reference ANSI
C82.6-2005 for the measurement
of standby mode power.

References the updated version ANSI C78.43—2017 which incor-
porates new data sheets for additional lamps and updates ballast
design information in certain data sheets.

References ANS| C78.44-2016 to specify physical and electrical
characteristics for double-ended metal halide lamps, consistent
with the procedure for single-ended metal halide lamps.

Revises the definition of “ballast efficiency” to remove the term
“nominal system” and moves testing instructions from the definition
to the test procedure.

States that metal halide lamps used for testing must meet the defini-
tion of a reference lamp found in ANSI C82.9-2016.

Directs dimming ballasts to be tested in active mode while operating
at the maximum input power.

Directs that ballasts designated with ANSI codes corresponding to
more than one lamp must be tested with the lamp having the high-
est nominal lamp wattage as specified in ANSI C78.43-2017 or
ANSI C78.44-2016, as applicable, and that ballasts designated
with ANSI codes corresponding to both ceramic metal halide lamps
(code beginning with “C”) and quartz metal halide lamps (code be-
ginning with “M”) of the same nominal lamp wattage must be test-
ed with the quartz metal halide lamp. Adds definitions for “quartz
metal halide lamp” and “ceramic metal halide lamp”.

Incorporates by reference IEC 62301:2011 for the measurement of
standby mode power.

Industry TP Update to ANSI
C78.43-2017, adoption of up-
dated version recommended by
NEMA.

Specifies how to test double-
ended metal halide lamps.

Removes inaccurate reference to
“nominal system” in “ballast effi-
ciency” definition.

Defines “reference lamp” by ref-
erence to the industry standard
definition of the term.

Provides necessary direction for
testing dimming ballasts in ac-
tive mode.

Accommodates new products on
the market.

EPCA requirement.

II1. Discussion
A. Overall

In response to the May 2018 RFI,
NEMA commented that DOE should not
update the MHLF test procedure. NEMA
argued that further investment in MHLF
technology is not warranted, as the
market for these products is declining
rapidly. NEMA provided multiple data
sources illustrating the low installed
stock of high intensity discharge
(“HID”) light sources (which include
metal halide lamps) and the continued
reduction in metal halide usage
expected due to increased LED
penetration. (NEMA, No. 2 at pp. 2-3) 10
NEMA also provided metal halide
ballast shipment indices which showed
that metal halide ballast shipments have
been declining since 2014. (NEMA, No.
3 at p. 1) NEMA added that the
replacement of traditional luminaires,
including metal halide, with LED
luminaires has already led to substantial
energy savings and a drop in overall
energy consumption, and that this
market shift will continue to decrease

10 A notation in this form provides a reference for
information that is in the docket of DOE’s
rulemaking to review test procedures for metal
halide lamp fixtures (Docket No. EERE-2017-BT—
TP-0053). This notation indicates that the
statement preceding the reference is included in
document number 2 in the docket for the MHLF test
procedure rulemaking, at pages 2 through 3.

energy consumption without
government regulation. NEMA
concluded that DOE should not update
the MHLF test procedure or related
energy conservation standards due to
diminishing returns on potential energy
savings; the expected burden of
implementing new standards and test
procedures; and the resulting costs
which would be passed on to the
consumer. (NEMA, No. 2 at pp. 4-5)
DOE is required by EPCA to evaluate
test procedures for each type of covered
product at least once every 7 years to
determine whether amended test
procedures would more accurately or
fully comply with the requirements for
the test procedure to not be unduly
burdensome to conduct and be
reasonably designed to produce test
results that reflect energy efficiency,
energy use, and estimated operating
costs during a representative average
use cycle or period of use. (42 U.S.C.
6293(b)(1)(A)) DOE is conducting this
rulemaking to satisfy this 7-year EPCA
review requirement. In this NOPR, DOE
is only addressing the MHLF test
procedure and not the applicable energy
conservation standards. As such, DOE
did not specifically consider energy
savings or shipments of MHLFs when
evaluating whether the test procedure
should be amended. However, the
following sections describe the changes

to the test procedure that DOE proposes
to make in this NOPR and the reasons
DOE proposes those changes. Section
III.H.1 describes the industry